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Bu yayin, Etkiniz AB Programi kapsaminda Avrupa
Birligi finansal destegi ile tretilmistir. iceriginden yal-
nizca Yasam Bellek Ozgiirliik Dernedi sorumludur ve
Avrupa Birligi'nin goruslerini yansitmamaktadir.



Yasam Bellek Ozgiirliik Dernegi

Eskisehirde 24 Temmuz 2008 tarihinde kurulmustur.
Dernedin amaci “insan, cevre, doga ve canli tirlerinin
ozgurlukleri alaninda biling olusturmak; hak ve 6zgur-
liklerin kullanimindaki engellerin kaldirilmasi; gelis-
tirilmesi icin micadele etmektir” izleme, raporlama,
savunuculuk, toplumsal biling olusturma, hukuki des-
tek saglama, kamuoyu yaratma, toplumsal baski olus-
turma calismalari yapmaktadir. Tiztuglnde yer alan
bazi ilkeleri soyledir:

e Haklarin ve 6zgurluklerin evrenselligini ve butinlu-
gunu savunur; hak ve 6zgurlukler baglaminda toplum-
sal bellegin canli tutulmasi igin ¢alisir.

« Irk,etnik koken, dil,din,mezhep, felsefi ve siyasi gorus,
renk, cinsiyet, cinsiyet kimligi, cinsel yonelim, engellilik
vb. nedenlerle yapilan her tirld ayrimcilikla, bu kisi ve
gruplarin direnme hakkini savunarak nefret sdylemi ve
nefret suclari ile miicadele eder.

 Her yerde, her kosulda, herkes i¢in adil yargilanma ve
savunma hakkini savunur.

 Savasa ve militarizme karsi barisi savunur.

» Dulslince, ifade ve inang 6zglrlugunu dokunulmaz bir
hak olarak gorur ve savunur.

« Vicdani ret hakkini temel bir insan hakki olarak kabul
eder ve savunur.

e Parasiz ve anadilinde egitimin her yas ve dizeyde
temel bir insan hakki oldugunu savunur.

» Dogal ve kultirel ¢cevrenin korunmasi i¢in mucadele
eder.

e Cocuklarin her turden istismara, siddete, somurlye
karsi korunmasi icin muicadele eder.

e Hayvanlarin dogal cevrelerinde yagamalarini; yasam
haklarinin korunmasini savunur.

e TUm bireylerin, orgutll kesimlerin kent yonetimine
katilimlarini demokratik bir hak olarak gorur ve bunun
icin mucadele eder.

Life Memory Freedom Association

[t was established on July 24, 2008 in Eskise-
hir. The aims of the association are “to raise
awareness in freedom of human, environment,
nature and living species; to remove barriers
to the exercise of rights and freedoms; to fight
for their development.” It works on monitor-
ing, reporting, advocacy, raising social aware-
ness, providing legal support, creating public
opinions and social movements. Some of the
principles included in its constitution are as
follows:

s It defends the universality and integrity of
rights and freedoms; works to keep the social
memory alive in the context of rights and free-
doms.

s |t fights against hate speech and hate crimes
by defending the right of these people and
groups to resist, against all kinds of discrim-
ination made for any reason such as race, eth-
nicity, language, religion, sect, philosophical
and political view, color,gender, gender identi-
ty, sexual orientation, disability, etc.

s It defends the right to a fair trial and de-
fense for everyone, everywhere, under all cir-
cumstances.

s |t defends peace against war and militarism.
s Considers and defends the freedom of
thought, expression and belief as an inviola-
ble right.

» Recognizes and defends the right to consci-
entious objection as a fundamental human
right.

s |t defends that free education in mother
tongue is a basic human right at all ages and
levels.

s It struggles for the protection of the natural
and cultural environment.

o It struggles for the protection of children
against all kinds of abuse, violence and ex-
ploitation.

s It advocates for the protection of the right
to life of animals living in their natural envi-
ronment.

» It considers the participation of all individu-
als and organized groups in the city adminis-
tration as a democratic right and fights for it.
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KURAL 9.2. BIiLDIRiMi NEDIR,
NASIL YAPILIR, NE ISE YARAR?

Avrupa Insan Haklari Sézlesmesine (ye olan iilkeler
Avrupa insan Haklari Mahkemesi tarafindan verilen
kararlari uygulamayi taahhit etse de uygulamanin ge-
regince yapilip yapilmadigr Avrupa Konseyi Bakanlar
Komitesi tarafindan denetlenir. Bakalar Komitesi bu
denetim faaliyetini yuruturken farkli kesimlerin soz
konusu davalar ile ilgili goruslerini de dikkate alir.

2022 yilinda yayinlanan istatistiklere gore Avrupa
Konseyi Bakanlar Komitesi onlinde Turkiye’nin taraf ol-
dugu 136 adet 6ncu dava ve 361 adet tekrarlayan dava
bulunmaktadir. ihlal kararlarinin yerine getirilmesi ile
ilgili ciddi sorunlar bulundugu ifade edilmektedir. ih-
lal kararlarinin yerine getirilip getirilmediginin tespiti
bakimindan ilgili sivil toplum kuruluslarinin gorus ve
onerileri blyuk onem tasimaktadir. Kural 9.2. Bildirim-
leri bu nedenle ylksek islevsellige sahiptir.

Kural 9.2. Bildirimi olarak bilinen sureg, sivil toplum
kuruluslari ve insan haklari ile ilgili ulusal kurum ve
kuruluslarin bu sirece dahil olmasina olanak saglar.
Bu katki sadece davanin degerlendirmesi ile sinirli ol-
mayip, uygulamaya dair onerileri de icerir. Bu katkilar
gercek dava dosyalari ile ilgili oldugundan insanlarin
yasamlarina dokunur. Ayrica tlkedeki agir insan hakla-
ri sorunlarinin ¢6zumu bakimindan da dnem tasir.

Bu brosurde Kural 9.2. Bildirimi surecinin nasil isle-
yecegine dair 6zet bilgiler ile Yasam Bellek Ozgiirliik
Derneginin bu slrece dair deneyimlerini bulacaksiniz.

Introduction

Although the countries that are members of
the European Convention on Human Rights
undertake to implement the judgments giv-
en by the European Court of Human Rights,
whether the implementation is done properly
is supervised by the Committee of Ministers of
the Council of Europe. While carrying out this
audit activity, the Committee of Ministers also
takes into account the opinions of different
segments regarding the cases in question.

The statistics published in 2022 show that
there are 136 leading cases and 361 repet-
itive cases to which Turkey is a party before
the Committee of Ministers of the Council of
Europe. It is stated that there are serious prob-
lems regarding the execution of the violation
judgments. The opinions and recommenda-
tions of the relevant non-governmental orga-
nizations are of great importance in terms of
determining whether the violation judgments
are fulfilled. Therefore, Rule 9.2 Communica-
tions are highly functional.

The process known as Rule 9.2 Communica-
tion allows non-governmental organizations
and national human rights institutions and
organizations to be involved. This is not lim-
ited to the evaluation of the case, but also in-
cludes recommendations for execution. These
contributions have an impact on people’s lives
as they relate to real case files. They are also
important in terms of solving serious human
rights problems in the country.

This booklet is a brief summary of how the
Rule 9.2 Communication works and of Life
Memory Freedom Association’ experience re-
garding this process.



1.Execution of Judgements of
European Court of Human Rights

The execution of the judgements of the Euro-
pean Court of Human Rights can be defined
as the taking of the individual and/or general
measures required by the decision by the state.
Individual measures refer to the measures di-
rectly related to the applicant, while general
measures refer to the measures that concern
the applicant and those who are in a similar
situation.

Practices such as indemnity payments, release
of the detainee, etc. are individual measures.
Practices aimed at changing the legislations,
administrative practices or case-laws and
adapting them according to the violation
judgment are general measures.

Contracting states have committed them-
selves to the execution of judgments in
accordance with Article 46 of the European
Convention on Human Rights. The non-exe-
cution of the judgment by the state results in
international responsibility.

1.Avrupa insan Haklari Mahkemesi Kararlarinin icrasi

Avrupa insan Haklari Mahkemesi kararinin icrasi, ka-
rarin gerektirdigi bireysel ve/veya genel tedbirin taraf
devletce alinmasi olarak tanimlanabilir. Bireysel ted-
birler kararin basvurucusu ile dogrudan ilgili bulunan
tedbirleri, genel tedbirler basvurucu ile benzer durum-
da bulunan kisileri dogrudan ilgilendiren tedbirleri
ifade etmektedir.

Hikmedilen tazminatin 6denmesi, tutuklunun tahliye
edilmesi vb. uygulamalar bireysel tedbir, mevzuatin,
idari pratigin ya da ictihadin degistirilmesi ve ihlal ka-
rarina uyumlu hale getirilmesine yonelik uygulamalar
genel tedbirdir.

Taraf devletler Avrupa Insan Haklari Sézlesmesinin 46.
maddesi geregince kararlarin icrasini taahhit etmis-
lerdir. Taraf devletin karari icra etmemesi uluslararasi
sorumluluk dogurmaktadir.



2.Avrupa insan Haklari Mahkemesi Kararlarinin
icrasinin Denetimi

Avrupa insan Haklari Mahkemesi kararlarinin icrasinin
denetimi ile yetkili tek organ Avrupa Konseyi Bakan-
lar Komitesidir. Bakanlar Komitesi yilda dort kez yap-
tigr toplantilar ile kararlarin icrasi ile ilgili konulari
gorismektedir. Bakanlar Komitesi kararlarin icrasinin
denetimini Kararlarin icrasi B6limii araciligiyla yerine
getirmektedir.

Avrupa insan Haklari Mahkemesi karari kesinlesmesi
sonrasinda Bakanlar Komitesine gonderilir. Taraf dev-
let ilk alti ay icerisinde kararin icrasi ile ilgili yaptigi
ve yapmay! planladigi eylemleri gosteren bir eylem
plani sunacaktir. Bu eylem plani daha sonra gelistirilip
degistirilebilir. Taraf devlet tarafindan sunulan nihai
eylem raporunda kararin icrasi i¢in gereken her gseyin
yapildigi bildirilir ve dosyanin kapatilmasi talep edilir.

Bakanlar Komitesi 6ntine gelen davalari dncii davalar,
tekrarlayan davalar ve tekil davalar olarak siniflandir-
maktadir. Onciil davalar yapisal sorunlarin bulundugu
ve genel tedbirler alinmasi gereken davalardir. Tekrar-
layan davalar oncil davalar ile ayni sorunun dava ko-
nusu oldugu davalardir. Oncil davalar ile tekrarlayan
davalar bir dava gurubu olarak denetime tabi tutula-
bilir. Bir oncil dava ile ilgili alinmasi gereken butun
bireysel ve genel tedbirler alindiginda dava grubu ka-
patilir. Hikimet eylem plani sunarken ve guncellerken
oncdul ve tekrarlayan davalari g6z 6nunde bulundurur.
Tekil davalar genel tedbir alinmasi gerekmeyen dava-
lardir.

Bakanlar Komitesi kararlarin icrasinin denetimini
standart denetim ve gelismis denetim denilen iki usul
ile yapmaktadir. Gelismis denetim ile takip edilen ka-
rarlar daha 6nemli goriilen, acil bireysel 6nlem gerek-
tiren kararlar, pilot kararlar, yapisal karmasik sorunlar
ile ilgili kararlar ya da devletlerarasi basvurular ile il-
gili verilen kararlardan olusmaktadir. Bu usul ile takip
edilen kararlar (¢ ayda bir yapilan insan Haklari top-
lantilarinda gorusulmekte ve Bakanlar Komitesi tara-

2.Supervision of the Execution of Judgements
of European Court of Human Rights

The only body authorized to supervise the ex-
ecution of judgments of the European Court of
Human Rights is the Committee of Ministers
of the Council of Europe. The Committee of
Ministers discusses matters related to the ex-
ecution of judgments at its meetings held four
times a year. The Committee of Ministers su-
pervises the execution of judgments through
the Enforcement Division.

After the judgment of the European Court of
Human Rights becomes final, it is sent to the
Committee of Ministers. The contracting state
shall submit an action plan within the first six
months outlining the actions it has taken and
plans to take regarding the execution of the
judgment. This action plan can be developed
and modified later. In the final action report
submitted by the contracting state, it is stated
that everything necessary for the execution of
the judgment has been done and the case is
requested to be closed.

The Committee of Ministers classifies the cas-
es that come before it as leading cases, repet-
itive cases and individual cases. Leading cases
are the ones that reveal structural problems,
and require general measures. Repetitive cas-
es are those in which the same issue is the
subject of litigation as the former leading cas-
es. Leading cases and repetitive cases may be
inspected as a group of cases. The case group
is closed when all the individual and general
measures regarding a leading case have been
taken. The government considers leading and
repetitive cases when presenting and updat-
ing the action plan. Individual cases are cases
that do not require general measures.

The Committee of Ministers supervises the ex-
ecution of judgments through two procedures,
namely standard procedure and enhanced
procedure. An enhanced procedure is used for
cases requiring urgent individual measures or
revealing important structural problems (in
particular pilot-judgments) and for inter-state
cases. Judgments supervised by this proce-
dure are discussed at quarterly Human Rights



meetings and monitored by the Committee of
Ministers. Judgments supervised by standard
procedure are mostly monitored by the En-
forcement Division.

The Committee of Ministers holds Human
Rights Meetings in each March, June, Septem-
ber and December and supervises the execu-
tion of 25-40 judgments. It is not possible for
the applicants or their representatives of the
supervised judgments to attend these meet-
ings. During the meetings, supervised execu-
tions are discussed, and various decisions are
taken.

Al supervised judgments and related docu-
ments are available at https://hudoc.exec.coe.
int

findan izlenmektedir. Standart denetim ile takip edilen
kararlar daha cok Kararlarin icrasi Bélimii tarafindan
izlenmektedir.

Bakanlar Komitesi Mart, Haziran, Eylul ve Aralik ayla-
rinda insan Haklari Toplantilari yaparak 25-40 arasi
kararin icrasini denetler. Bu toplantilara denetimi ya-
pilan kararlarin basvurucularinin ya da temsilcilerinin
katilmasi mumkun degildir. Toplantilarda icrasi denet-
lenen kararlar ile ilgili gorismeler yapilir, gesitli karar-
lar alinir.

icrasi denetlenen tiim kararlara ve ilgili belgelere htt-
ps://hudoc.exec.coe.int adresinden erisilebilir.



3. Avrupa insan Haklari Mahkemesi Kararlarinin
icrasinin Denetimi Kapsaminda Kural 9. Bildirimleri

Avrupa Konseyi Bakanlar Komitesi ¢ Tiizigiinin 9.
Maddesi uyarica icrasi denetlenen kararlar ile ilgili bil-
dirim imkanlari dizenlenmistir. i¢ Tuzigin 9.1. mad-
desine gore kararin basvurucusu, 9.2. maddesine gore
sivil toplum kuruluslari ve insan haklari ile ilgili ulusal
kurum ve kuruluslar, 9.3. maddesine gore insan haklari
ile ilgili uluslararasi kurulus, organ ya da temsilciler,
9.4. maddesine gére Avrupa Konseyi insan Haklari Ko-
miseri ya da izin verilen kurum ve kuruluslar bildirim-
de bulunabilir. 9.6. madde geregince ilgili Hukimet
bildirimlere karsi bes glin igerisinde cevap verebilir.

Kural 9.2. Bildirimleri Kararlarin icrasi Béliimiine gén-
derilmektedir.

Kural 9.2. Bildirimleri karar denetim slreci tamam-
lanmadigi slirece her zaman yapilabilir. Bu kapsamda
duzenli ve sirekli bildirimde bulunulmasi, tilkedeki
glincel durumun aktarilmasi ihlal kararinin icrasinin
denetimi bakimindan biiyiik 6nem tasimaktadir. ilgili
Hikumet tarafindan bir eylem plani ya da eylem ra-
poru sunulmus ise Kural 9.2. Bildiriminde bu plan ya
da rapora yonelik degerlendirmeler yapilmalidir. Ancak
plan ya da rapor ile ilgili her konuya yanit verilmesi
gerekmemektedir.

Kural 9.2. Bildirimlerinin iceriginde asagidaki baslikla-
rin bulunmasi yararli olacaktir;

* Davanin tanimi

* Bireysel tedbirler ile ilgili bilgiler
* Genel tedbirler ile ilgili bilgiler

* Sonuglar ve Oneriler

Bildirimin baslangi¢ kisminda sivil toplum kurulusu-
nun tanitilmasi, karar ile ilgisinin gosterilmesi yararli
olacaktir. Bildirim hazirlanirken raporlar, istatistikler,
mahkeme kararlari, gazete haberleri, akademik yayin-
lar gibi her tiirlii kaynak kullanilabilir. Bildirim konusu
karar ile ilgili i¢ hukuktaki durum ve guncel deneyim-
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3.Rule 9 Communications in the Scope of the
Supervision of the Execution of the Judgments
of the European Court of Human Rights

The means of communication on the super-
vised judgments are regulated by Article 9
of the Rules of the Committee of Ministers of
the Council of Europe. Communications can
be submitted by the applicant (Article 9.1), by
non-governmental organizations and national
institutions and organizations related to hu-
man rights (Article 9.2), by international orga-
nizations, bodies or representatives related to
human rights (Article 9.3), and by the Council
of Europe Commissioner for Human Rights
or authorized institutions and organizations
(Article 9.4).Article 9.6 states that the govern-
ment concerned may respond to communica-
tions within five days.

Rule 9.2 Communications are sent to the En-
forcement Division.

Rule 9.2 Communications can be made at any
time as long as the supervision process has
not been completed. In this context, reqular
and continuous reporting and conveying the
current situation in the country are of great
importance for the supervision of the execu-
tion of the violation judgment. If an action
plan or action report has been submitted by
the government concerned, the communica-
tion should include discussions on this plan or
report. However, it is not necessary to respond
to every issue raised by the plan or report.

It would be useful to include the following
headings in the content of Rule 9.2 Commu-
nications:

* Case Description

* Information on Individual Measures
* Information on General Measures

* Conclusion and Recommendations

In the introduction to the communication, it
would be useful to introduce the non-govern-
mental organization and show its relevance
to the judgment. All kinds of resources such
as reports, statistics, court judgments, news-
paper reports, academic publications can be



used while preparing the communication. It
is of great importance to convey the situation
in domestic law and current experiences re-
garding the judgment that is the subject of the
communication. In terms of its effectiveness,
the language of the communication should be
objective. Communications should be limited
to the scope of the judgement. Unnecessary
and irrelevant information or suggestions
should be avoided. The communications can
be considered as modest reminders.

The following requirements can be included
in the Rule 9.2 Communications:

* State action plan or report,

* The use of enhanced procedure instead of
standard procedure,

* Discussion of the file at the Human Rights
meeting,

* Interim judgment,

* Application to the European Court of Human
Rights for the interpretation of the decision,

* Initiation of violation procedures.

Communications may also include a list of rec-
ommendations to the Committee of Ministers.
These recommendations may be to request in-
formation from the government,to change the
law, to change the administrative practice, etc.

Communications are written in English or
French.

lerin aktarilmasi buyuk onem tasimaktadir. Bildirimle-
rin dilinin objektif olmasi etkililigi bakimindan 6nem-
lidir. Bildirimler kararin kapsami ile sinirli olmalidir.
Gereksiz ya da ilgisiz bilgi ya da oneri getirilmemelidir.
Bu bildirimler klicuk bilgi notlarina benzetilebilir.

Kural 9.2. Bildirimlerinde;

* Devletin eylem plani ya da rapor sunmasi,

* Standart denetimden gelismis denetime gegilmesi,

* Dosyanin insan Haklari toplantisinda ele alinmasi,

* Ara karar alinmasi,

* Kararin yorumlanmasi amaciyla Avrupa insan Haklari
Mahkemesine basvurulmasi,

* Ihlal islemlerinin baslatilmasi ¢cagrisi yapilabilir.

Ayrica Bakanlar Komitesine yonelik agik tavsiyeler lis-
tesi sunulabilir. Bu tavsiyeler bir bilginin ilgili hiuki-
metten istenilmesi, kanun degisikligi, idari uygulama-
nin degistirilmesi vb olabilir.

Bildirimler ingilizce ya da Fransizca dilinde yapilmak-
tadir.
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4.Yasam Bellek Ozgiirliik Derneginin
Kural 9.2. Bildirimi Deneyimleri

Yasam Bellek Ozgiirliik Dernegi Eskisehir'de kurulmus,
insan haklari alaninda ¢alismalar yapan bir sivil top-
lum orgutidir. Son yillarda agirlasarak artan insan
hakki ihlalleri ile ilgili egitim ¢alismalari, basin agik-
lamalari, dava izlemesi ve raporlamasi gibi ¢ok cesitli
faaliyetlerde bulunmaktadir. Dernegin ¢ok sayida in-
san haklari savunucusu, hukukcu ve avukat Uyesi bu-
lunmaktadir.

Uluslararasi bir insan haklari mekanizmasina katki su-
nulabilecegi Etkiniz Programi araciligiyla 6grenilmis-
tir. Etkiniz tarafindan saglanan uzman ve geviri destek-
leri ile bildirimler yapilabilmistir. Ayrica bildirimlerin
gelistirilmesinde Avrupa Uygulama Agi uzmanlarinin
destegi ve katkilari blyuktir.

Kural 9.2. Bildirimleri ile ilgili Uyelerden gelen one-
riler Uzerine, bildirim yapilacak dava/dava grubu be-
lirlenmektedir. Uzman tarafindan hazirlanan bildirim
taslagl degerlendirilmekte, tartisilarak gelistirilmeye
calisitmaktadir. Tartisma ve gelistirme slrecinin so-
nunda taslak metin ingilizceye cevirtilmektedir. ingi-
lizceye cevrilen metin daha sonra Avrupa Uygulama
Adi uzmanlarina gonderilmekte, gelen oneriler Gzerine
metin yeniden gelistirilmektedir. Bu slire¢ boyunca ¢ok
sayida e-posta ve en az iki cevrimici dernek i¢i gorus-
me gerceklestirilmektedir. Metin son halini aldiginda
Kararlarin icrasi Béliimiine e-posta ile génderilmekte,
Kararlarin icrasi Béliimi de birkag giin icerisinde bil-
dirimin alindigini dogrulayan bir e-posta gondermek-
tedir.

Yasam Bellek Ozgirlik Dernegdi Avrupa Konseyi Bakan-
lar Komitesine 2021 ve 2022 yillarinda yedi adet Kural
9.2. Bildirimi yapmistir. Asagida bu bildirimler ile ilgili
Ozet bilgiler verilecektir.
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4.Life Memory Freedom’s Experience in
Rule 9.2 Communications

Life Memory Freedom Association is a
non-governmental organization established
in Eskisehir, working in the field of human
rights. It carries out various activities such as
trainings, press releases, and case monitoring
and reporting on human rights violations that
have increased in recent years. The members
of the association include many human rights
defenders, lawyers and lawyer members.
Through the Etkiniz Program, the association
initiated actions for contribution to interna-
tional human rights mechanisms. Expert and
translation support provided by Etkiniz Pro-
gram made the association’s communications
possible. In addition, the great support and
contribution of the European Implementation
Network’s experts in the development of the
communications should be mentioned.

The case/case group to be the subject of Rule
9.2 Communication is determined upon the
suggestions from the members of the associ-
ation. The report draft prepared by the expert
is evaluated, discussed and improved by other
members.At the end of the discussion and de-
velopment process, the text is translated into
English and sent to the European Implemen-
tation Network’s experts. With their sugges-
tions, the communication improves. This pro-
cess includes numerous correspondence and
at least two online meetings. When the text
is finalized, it is sent by e-mail to the Enforce-
ment Division, and the Enforcement Division
sends an e-mail within a few days confirming
receipt of the communication.

Life Memory Freedom Association submitted
seven Rule 9.2 Communications to the Com-
mittee of Ministers of the Council of Europe
in 2021 and 2022. The next chapters include
brief summaries of these communications.



4.1. Rule 9.2 Communication on the Liman-ig
Sendikasi Group of Cases

This Rule 9.2 Communication is the first sub-
mission by Life Memory Freedom Association,
and concerns general measures and updated
information on the following cases: Liman-is
Sendikasi  (n0.29608/05, 36239/05 and
36247/05), Cingilli Holding A.S.and Cingillioglu
(31833/06 and 37538/06), Reisner (46815/09),
Knick (53138/09), Stizer and Eksen Holding A.S.
(6334/05). The group of cases concerns the vio-
lation of the right to a fair trial due to non-ex-
ecution of court orders for the annulment of
the privatization of ports and seizure of banks.
In April 2021 an opinion was submitted by the
Government requesting the closing of the case.
In the communication submitted by the Living
Memory Freedom Association in June 2021, it
was stated that the problems about the execu-
tion of court decisions in domestic law contin-
ued. The judgments of the Constitutional Court,
of the Council of State and the Supreme Court,
the reports of the Privatization Administration,
of the Savings Deposit Insurance Fund, news-
paper and internet news and scientific articles
were referred in the communication. The recom-
mendations included requirements on compre-
hensive information on legislative change and
execution of court orders, avoiding to close the
group of cases, and continued supervision. The
case group is supervised with standard proce-
dure and updated/improved action report is
awaited. No decision has been made yet.

Widespread and structural problems related
to the execution of court decisions persist in
almost all areas of domestic law. Particularly,
non-fulfillment of the decisions given by the
administrative courts is a structural and wide-
spread problem. Necessary legislative and prac-
tical measures are not taken by the government
to solve these problems. Life Memory Freedom
Association plans to continue its submissions of
Rule 9.2 Communications.

4.1.Liman-is Sendikasi Dava Grubu Kural 9.2. Bildirimi

Yasam Bellek Ozgiirliik Dernegi tarafindan bildi-
rim yapilan ilk dava grubu Liman-is Sendikasi (no.
29608/05, 36239/05 ve 36247/05), Cingilli Holding
A.S. ve Cingillioglu (31833/06 ve 37538/06), Reisner
(46815/09), Knick (53138/09), Suzer ve Eksen Holding
A.S (6334/05) davalar grubudur. Dava grubu limanla-
rin ozellestirilmesi islemlerinin ve bankalara el konul-
masina iliskin igslemlerin iptaline yonelik mahkeme
kararlarinin uygulanmamasi nedeniyle adil yargilan-
ma hakkinin ihlal edilmesi ile ilgilidir. Nisan 2021°de
Hiklmet tarafindan dosyanin kapatilasini talep eden
bir goris sunulmustur. Haziran 2021’de Yasam Bel-
lek Ozgirliik Dernedi tarafindan sunulan bildirimde
ic hukukta mahkeme kararlarinin yerine getirilmesi
ile sorunlarin devam ettigi gosterilmeye calisilmistir.
Bildirim hazirlanirken Anayasa Mahkemesi, Danistay
ve Yargitay kararlarindan, Ozellestirme idaresi, Tasar-
ruf Mevduati Sigorta Fonu raporlarindan, gazete ve
internet haberlerinden ve bilimsel makalelerden ya-
rarlanilmistir. Bildirimde, yasal degisiklik yapilmasi ve
mahkeme kararlarinin yerine getirilmesi ile ilgili kap-
samli bilgi saglanmasi dava grubunun kapatilmamasi
ve izlemenin surddrtlmesi onerilmistir. Dava grubu
standart denetim ile izlenmekte olup guncellenmis/
gelistirilmis eylem raporu beklenmektedir, hentiz bir
karar verilmemistir.

Mahkeme kararlarinin icrasi ile ilgili yaygin ve yapisal
sorunlar i¢ hukukun hemen her alaninda varligini sir-
dirmektedir. Ozellikle idare mahkemeleri tarafindan
verilen kararlarin yerine getirilmemesi yapisal ve yay-
gin bir sorundur. Hikumet tarafindan bu sorunlarin ¢6-
zulmesi i¢in gerekli yasal ve uygulamaya yonelik ted-
birler alinmamaktadir. idare Mahkemesi kararlarinin
yerine getirilmesi ile ilgili sorunlar gercekten ¢ozulin-
ceye kadar dava grubunun kapatilmamasi igin Yasam
Bellek Ozgiirliik Dernegi Kural 9.2. Bildirimi yapmayi
surdirmeyi planlamaktadir.
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4.2, Ayetullah Ay Davasi Kural 9.2. Bildirimi

Yasam Bellek Ozgirliik Dernegi tarafindan bildi-
rim yapilan ikinci dava Ayetullah Ay (no. 29084/07
vel191/08.) davasidir. Dava adil yargilanma hakki
baglaminda ozellikle avukat yardimindan yararlanma
hakki, deliller ile ilgili glivenceler ve gerekgeli karar
hakki ile ilgilidir. Temmuz 2021’de Yasam Bellek Oz-
gurlik Denegi tarafindan henuiz Hikimet tarafindan
bir eylem plani ya da rapor sunulmadan once bildi-
rimde bulunularak avukat yardimindan yararlanma,
deliller ile ilgili guvenceler ve gerekceli karar hakki ile
ilgili i¢ hukuktaki sorunlarin devam ettigi gosterilme-
ye calisilmistir. Bildirim hazirlanirken Anayasa Mahke-
mesi kararlarindan, bir adet yuksek lisans tezinden, bir
adet bilimsel makaleden, Avrupa Konseyi insan Hak-
lari Komiseri raporundan, ceza yargilamasinda mev-
cut sorunlari degerlendiren bir sivil toplum kurulusu
raporundan, adli istatistiklerden ve kanun metninden
yararlanilmistir. Bildirimde avukat yardimini sinirlan-
diran, ortadan kaldiran ¢esitli uygulamalarin sona er-
mesi, delillerin degerlendirilmesi ile ilgili kurallarin
yeniden dizenlenmesi, davanin gelismis denetim ile
izlenmesi, basvurucunun ihlal karari gozetilerek tahli-
yesinin saglanmasi ve hukidmetin eylem plani sunmasi
énerilmistir. Ocak 2022'de inal (28359/08) ayni dava-
ya tekrar eden dava olarak eklenmistir. Boylece Aye-
tullah Ay davasi bir 6ncu dava ve dava grubu niteligi
kazanmistir. Hikimet tarafindan Mart 2022’de eylem
raporu sunulmus olup davanin kapatilmasi istenilmis-
tir. Bagvurucu vekili tarafindan Nisan 2022°de yapilan
bildirimde basvurucunun tahliye edildigi ve hakkinda-
ki davanin yeniden goriulmesine devam edildigi bildi-
rilmistir. Dava grubu standart denetim ile izlenmekte
olup henlz bir karar verilmemistir.

Ceza sorusturma ve kovusturmalarinda avukat yar-
dimindan yararlanma, deliller ile ilgili glvenceler ile
gerekgeli karar hakki ile ilgili yaygin, yapisal ve agir
sorunlar varligini surdirmektedir. Bu dava i¢ hukukta
goriilmekte olan on binlerce dava ve siipheli/sanik ba-
kimindan onem tagimaktadir. Hikiimet tarafindan bu
sorunlarin ¢ozulmesi igin gerekli yasal ve uygulamaya
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4.2.Rule 9.2 Communication on
Ayetullah Ay Case

The second submission of Life Memory Free-
dom Association is the Rule 9.2 Communi-
cation on Ayetullah Ay Case (29084/07 and
1191/08). The subject of the case is the right
to a fair trial, especially the right to benefit
from the assistance of a lawyer, the assuranc-
es regarding the evidence and the right to a
reasoned judgment. The communication sub-
mitted by Life Memory Freedom Association
in July 2021, before an action plan or report
was submitted by the Government, attempted
to demonstrate that the problems in domestic
law regarding the right to benefit from legal
assistance, assurance regarding evidence and
the right to a reasoned judgment continued.
The decisions of the Constitutional Court, a
master’s thesis, a scientific article, the report
of the Council of Europe Commissioner for
Human Rights, a report of a non-governmen-
tal organization evaluating the current prob-
lems in criminal proceedings, forensic statis-
tics and the text of the law were referred in
the communication. Recommendations were
as follows: Various practices that limit and
eliminate the assistance of lawyers should
be ended, the rules regarding the evaluation
of evidence should be regulated, the case
should be supervised with enhanced proce-
dure, the applicant should be released on
the basis of the violation decision, and the
government should present an action plan.
inal (28359/08) was added to the same case
as a recurring case in January 2022. Thus, the
Ayetullah Ay case became a leading case and a
case group.An action report was submitted by
the government in March 2022, and the case
was requested to be closed. In the notifica-
tion made by the applicant’s attorney in April
2022, it was reported that the applicant was
released and the case against him continued
to be rehearsed. The case group is supervised
with standard procedure and no decision has
been made yet.

There are widespread, structural and severe
problems regarding the use of legal assis-
tance in criminal investigations and prose-
cutions, assurances regarding evidence and



the right to a reasoned judgment. This case
is important in terms of tens of thousands of
cases and suspects/defendants pending in do-
mestic law. Necessary legislative and practical
measures are not taken by the government to
solve these problems. In order not to close the
case, Life Memory Freedom Association plans
to continue submitting Rule 9.2 Communica-
tions.

yonelik tedbirler alinmamaktadir. Davanin kapatilma-
masl icin Yasam Bellek Ozgiirliik Dernegi Kural 9.2. Bil-

dirimi yapmay!i strdtrmeyi planlamaktadir.
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4.3, Gurban Dava Grubu Kural 9.2. Bildirimi

Yasam Bellek Ozgiirliik Dernegi tarafindan bildirim
yapilan Uguncu dava grubu Gurban (4947/04), Bol-
tan (33056/16), Kaytan (27422/05), Ocalan (no 2)
(24069/03) davalar grubudur. Dava grubu tahliye
umudu olmaksizin yasam boyu hapis cezasi ile ceza-
landirmanin insanlik disi ve asagilayici muamele ya-
sagini ihlal etmesi ile ilgilidir. EkKim 2021’de HiUkumet
tarafindan bir eylem plani sunularak benzer ihlallerin
engellenmesi ile ilgili bilgi verilmesine devam edi-
lecegi bildirilmistir. Kasim 2021'de Yasam Bellek Oz-
gurluk Dernegi tarafindan sunulan bildirimde tahliye
umudu olmaksizin yasam boyu hapis cezalari ile ilgili
ic hukuktaki sorunlarin devam ettigi gosterilmeye ¢a-
lisilmistir. Bildirim hazirlanirken Avrupa insan haklar
Sozlesmesi Mahk(m Haklari ictihat kilavuzundan, bir
adet Anayasa Mahkemesi kararindan, bir tane yiiksek
lisans tezinden, kanun metninden, adli istatistikler-
den ve internet haberinden yararlanilmistir. Bildirim-
de tahliye umudu olmaksizin yagam boyu hapis cezasi
uygulamasinin kaldirilmasi, benzer durumdaki kisiler
ile ilgili istatistiklerin paylasilmasi ve gelismis dene-
timin surdurilmesi onerilmistir. Dava grubu gelismis
denetim ile izlenmektedir, Bakanlar Komitesi Aralik
2021°de ilgili yasal degisikliklerin yapilmasina, benzer
durumdaki kisiler ile ilgili istatistiki bilgilerin paylasil-
masina ve Eylul 2022 kadar bu konular ile ilgili bilgi
verilmesine yonelik karar almistir. Davada nihai karar
verilmemis olup gelismis denetim altinda izlenmeye
devam etmektedir.

Tahliye umudu olmaksizin yasam boyu hapis cezasi
ile cezalandirma yapisal bir sorundur. istatistiki bilgi
kamuoyu ile paylasilmamakla birlikte tahliye umudu
olmaksizin yasam boyu hapis cezasi ile cezalandiril-
mis ve cezasi infaz edilmekte olan binlerce mahkum
oldugu tahmin edilmektedir. Hikumet tarafindan bu
sorunun ¢ozulmesi icin gerekli yasal ve uygulamaya
yonelik tedbirler alinmamaktadir. Dava grubunun ka-
patilmamasi icin Yasam Bellek Ozgiirliik Dernegi Kural
9.2. Bildirimi yapmayi surdiirmeyi planlamaktadir.
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4.3.Rule 9.2 Communication on
Gurban Group of Cases

The third group of cases reported by the
Life Memory Freedom Association is Gur-
ban (4947/04), Boltan (33056/16), Kaytan
(27422/05), Ocalan (no 2) (24069/03). The
group of cases concerns the violation of the
prohibition of inhuman and degrading treat-
ment by sentencing to life imprisonment
without any hope of release. In October 2021,
it was reported that an action plan would be
submitted by the government and that in-
formation would continue to be provided on
the prevention of similar violations. In the
communication submitted by the Life Memo-
ry Freedom Association in November 2021, it
was shown that the problems in the domes-
tic law regarding life imprisonment without
any hope of release continued. The case-law
guide on prisoner’s rights in the European
Convention on Human Rights, a judgment of
the Constitutional Court, a master’s thesis, the
text of the law, forensic statistics and internet
news were referred in the communication.The
recommendations included the abolishing life
imprisonment without any hope of release,
sharing statistics on convicts in similar con-
ditions, and maintaining enhanced procedure
in supervision. The Committee of Ministers
has decided to make the relevant legislative
changes in December 2021, to share statistical
information on people in similar conditions
and to provide information on these issues
until September 2022. The case has not been
finalized and continues to be supervised with
enhanced procedure.

Punishment with life imprisonment without
any hope of release is a structural problem.
Although statistical information is not shared
with the public, it is estimated that there are
thousands of prisoners who have been sen-
tenced to life imprisonment without any hope
of release and are still being executed. Neces-
sary legislative and practical measures are not
taken by the government to solve this prob-
lem. In order not to close the case group, Life
Memory Freedom Association plans to contin-
ue submitting Rule 9.2 Communications.



4.4 Rule 9.2 Communication on
Oyal Group of Cases

The fourth group of cases reported by the Life
Memory Freedom Association is Oyal (4864/05),
Mehmet Ulusoy (54969/09), Oney (49092/12),
Nihat Soylu (48532/11), Tulay Yildiz (61772/12),
Erkan Birol Kaya (38331/06), Erding Kurt et
al(50772/11), Asiye Geng (24109/07), Akkoyu-
nlu (7505/06), Altug et al. (32086/07), Sentiirk
(13423/09) cases. The group of cases concerns
the material and procedural dimensions of the
right to life, the right to respect for private and
family life, and the right to a fair trial, in the
context of access to health services, the effec-
tiveness of claims for compensation for med-
ical errors and negligences. An action report
was submitted by the government in Septem-
ber 2021 requesting the group of cases to be
closed. In the communication submitted by the
Life Memory Freedom Association in November
2021, it was stated that the problems related
to the material and procedural dimensions of
the right to life, the right to respect for private
and family life, and the right to a fair trial con-
tinued in the context of the effectiveness of
compensation of medical errors and negligence.
Many judgments of the Constitutional Court,
the Council of State and the Supreme Court, an
MD thesis, MSc. theses and PhD theses, forensic
statistics, statistics of the World Bank, reports by
non-governmental organizations, and internet
news were cited in the communication. The rec-
ommendations required to improve of the scope
and capacity of health services, to provide sta-
tistical information, to solve problems related
to the Forensic Medicine Institute, to improve
the function of expertise, to disclose statistical
information about disciplinary and criminal in-
vestigations, not to close disciplinary and crim-
inal investigations due to statute of limitations,
and to continue supervision with advanced
procedure. In December 2021, the Committee of
Ministers decided to close the case group.In the
decision, the development in the health system
was found sufficient in terms of the problems
that were the subject of the case group, and
some other related issues would be examined
through the case groups of Bati and Others
(33097/96), Deryan (41721/04) and Ormanci
etal.(43647/98).

4.4. Oyal Dava Grubu Kural 9.2. Bildirimi

Yasam Bellek Ozgirliik Dernegi tarafindan bildirim
yapilan dordunci dava grubu Oyal (4864/05), Meh-
met Ulusoy (54969/09), Oney (49092/12), Nihat Soylu
(48532/11), Tulay Yildiz (61772/12), Erkan Birol Kaya
(38331/06), Erding Kurt ve digerleri(50772/11), Asiye
Geng (24109/07), Akkoyunlu (7505/06),Altug ve diger-
leri (32086/07), Senturk (13423/09) davalar grubudur.
Dava grubu saglik hizmetlerine erisim, tibbi hata ve ih-
mallerden kaynaklanan tazminat davalarinin etkililigi
baglaminda yasam hakkinin maddi ve usuli boyutlari,
ozel ve aile yasamina saygi hakki ile adil yargilanma
hakki ile ilgilidir. Eylil 2021’de Hukumet tarafindan
eylem raporu sunularak dava grubunun kapatilmasi-
ni talep eden bir goris sunulmustur. Kasim 2021’de
Yasam Bellek Ozgirlik Dernegi tarafindan sunulan
bildirimde saglik hizmetlerine erisim, tibbi hata ve ih-
mallerden kaynaklanan tazminat davalarinin etkililigi
baglaminda yasam hakkinin maddi ve usuli boyutlari,
Ozel ve aile yasamina saygl hakki ile adil yargilanma
hakki ile ilgili sorunlarin devam ettigi gosterilmeye
calisitmistir. Bildirim hazirlanirken ¢ok sayida Anaya-
sa Mahkemesi, Danistay ve Yargitay kararindan, tipta
uzmanlik tezinden, yliksek lisans ve doktora tezinden,
adli istatistiklerden, Dunya Bankasi istatistiklerinden,
sivil toplum kuruluslari tarafindan hazirlanan raporlar-
dan, internet haberlerinden yararlanilmistir. Bildirimde
saglik hizmetlerinin kapsam ve kapasitesinin gelisti-
rilmesi, istatistiki bilgi saglanmasi, Adli Tip Kurumu
ile ilgili sorunlarin ¢ézulmesi, bilirkisilik kurumunun
gelistirilmesi, disiplin ve ceza sorusturmalari ile ilgili
istatistiki bilgilerin agiklanmasi, disiplin ve ceza so-
rusturmalarinin zamanagimi nedeniyle kapatilmamasi
ve gelismis denetim altindaki izlemenin surdurilme-
si onerilmistir. Aralik 2021°de Bakanlar Komitesi dava
grubunun kapatilmasina karar vermistir. Kapatma ka-
rarinda saglik sistemindeki gelismenin dava grubuna
konu sorunlar bakimindan yeterli oldugu ayrica ilgili
diger bazi konularin Bati ve Digerleri (33097/96), Der-
yan (41721/04) ve Ormanci ve Digerleri (43647/98)
dava gruplari Uzerinden incelendigi ve/veya incelen-
meye devam edildigi belirtilmistir.
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4.5. Parmak ve Bakir ve iletmis Davalari
Kural 9.2. Bildirimi

Yasam Bellek Ozgiirliik Dernegi tarafindan bildi-
rim yapilan besinci dava Parmak ve Bakir ve iletmis
(22429/07 ve 29871/96) davalandir. Bildirim baslan-
gicta iletmis davasi icin planlanmistir ancak Avrupa
Uygulama Agi uzmaninin onerisi Uzerine Parmak ve
Bakir davasi bakimindan da dikkate alinmasi Oneril-
mistir. Bu davalar ceza sorusturmasi ve kovusturmasi
nedeniyle pasaporta el konulmasi ve yurt disina ciki-
sin yasaklanmasi nedeniyle 6zel ve aile yagamina say-
g1 hakkinin ihlal edilmesi ile ilgilidir. Haziran 2021'de
Haklmet tarafindan eylem raporu sunularak dosyanin
kapatilmasi talep edilmistir. Subat 2022°de Yasam Bel-
lek Ozgirlik Dernegi tarafindan yapilan bildirimde
ozellikle 2016 darbe girisiminden sonra pasaportlarin
iptal edilmesi ve yurt digi ¢ikis yasaklari ile ilgili ¢ok
agir sorunlarin var oldugu gosterilmeye calisilmistir.
Bildirim hazirlanirken sivil toplu kurulusu tarafindan
hazirlanan bir rapordan, ilk derece ceza ve idare mah-
kemesi ile Bolge idare Mahkemesi ve Anayasa Mah-
kemesi kararlarindan yararlanilmistir. Bildirimde yurt
disi cikis yasaklari ve pasaport kisitlamalari ile ilgili
istatistiklerin paylasilmasi, mevzuatin degistirilmesi
onerilmistir. Davalar standart denetim ile izlenmekte
olup henlz karar verilmemistir.

Ceza sorusturmasi ve kovusturmasi baglaminda pasa-
porta el koyma, tahdid uygulama ya da yurt disina cikig
yasadi getirme yaygin ve yapisal sorunlardir. istatistiki
bilgi kamuoyu ile paylasilmamakla birlikte onbinlerce
kisinin bu sorundan etkilendigi tahmin edilmektedir.
Haklmet tarafindan bu sorunun ¢ozulmesi icin gerekli
yasal ve uygulamaya yonelik tedbirler alinmamakta-
dir. Davanin kapatilmamasi icin Yasam Bellek Ozgrliik
Dernegi Kural 9.2. Bildirimi yapmayi surdirmeyi plan-
lamaktadir.
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4.5.Rule 9.2 Communication on
Parmak and Bakir and iletmis Cases

The fifth communication written by Life Mem-
ory Freedom Association is on Parmak and
Bakir (22429/07) and iletmis (29871/96) cas-
es.This communication was originally planned
for the Iletmis case, however, upon the recom-
mendation of the European Implementation
Network expert, Parmak and Bakir case was
considered as well. These cases concerned vi-
olations of the right to respect for private and
family life due to the confiscation of passport
and prohibition of leaving the country due to
criminal investigation and prosecution.In June
2021, an action report was submitted by the
government and the file was requested to be
closed.In the communication of Life and Mem-
ory Freedom Association in February 2022, it
was stated that there were serious problems
regarding the cancellation of passports and
travel bans, especially after the 2016 coup
attempt. A report prepared by a non-govern-
mental organization, the judgments of the
first instance criminal and administrative
courts, those of the Regional Administrative
Court and the Constitutional Court were cited
in the communication. The recommendations
included sharing statistics on bans on leaving
the country and on passport restrictions, and
changing the legislation concerned. Cases are
supervised by standard procedure, and no de-
cision has been made yet.

In the context of criminal investigation and
prosecution, confiscating passports, imposing
restrictions or imposing a ban on leaving the
country are common and structural problems.
Although statistical information is not shared
with the public, it is estimated that tens of
thousands of people are affected by this
problem. Necessary legislative and practical
measures are not taken by the government to
solve this problem. In order not to close the
case, Life Memory Freedom Association plans
to continue submitting Rule 9.2 communica-
tions.



4.6.Rule 9.2 Communication on
Mehmet Resit Aslan ve Orhan Bingdl Cases

The sixth communication of Life Memory Free-
dom Association was on Mehmet Resit Arslan
ve Orhan Bingol cases (47121/06, 13988/07,
34750/07). These cases concerned violations
of the prisoners’ right to education in terms
of computer use and access to the Internet. In
June 2020, an action report was submitted by
the government and the case was requested
to be closed. In the Life Memory Freedom
Association’s communication in June 2022, it
was stated that the problems related to the
prisoners’ right to education was worsening.
A report of a non-governmental organization,
forensic statistics and the judgments of the
Constitutional Court were cited in the com-
munication. It was recommended to obtain
statistical information, to make changes in ad-
ministrative practice and in the case-law. The
case is supervised by standard procedure and
no decision has been made yet.

Problems with prisoners’ computer use and
Internet access are common and structural.
Although statistical information is not shared
with the public, it is estimated that thousands
of prisoners are affected by this problem. Nec-
essary legislative and practical measures are
not taken by the government to solve this
problem. In order not to close the case, Life
Memory Freedom Association plans to contin-
ue submitting Rule 9.2 communications.

4.6. Mehmet Resit Aslan ve Orhan Bing6l Davalari
Kural 9.2. Bildirimi

Yasam Bellek Ozgirliik Dernegi tarafindan bildirim
yapilan altinci dava Mehmet Resit Arslan ve Orhan
Bingol ((47121/06) (13988/07) (34750/07)) davalari-
dir. Bu davalar mahkumlarin bilgisayar kullanimina ve
internete erigsimleri bakimindan egitim haklarinin ihlal
edilmesi ile ilgilidir. Haziran 2020’de Hiikimet tarafin-
dan eylem raporu sunularak davanin kapatilmasi ta-
lep edilmistir. Haziran 2022’de Yasam Bellek Ozgurliik
Dernegi tarafindan yapilan bildirimde mahkumlarin
egitim haklar ile ilgili sorunlarin agirlasarak devam
ettigi gosterilmeye calisilmistir. Bildirim hazirlanirken
bir sivil toplum kurulusu raporundan, adli istatistikler-
den ve Anayasa Mahkemesi kararlarindan yararlanil-
mistir. Bildirimde istatistiki bilgi edinilmesi, idari uy-
gulama ve mahkeme ictihadinda degisiklik yapilmasi
onerilmistir. Dava standart denetim ile izlenmekte
olup henlz karar verilmemistir.

Mahkumlarin bilgisayar kullanimi ve internete erisimi
ile ilgili sorunlar yaygin ve yapisaldir. istatistiki bilgi
kamuoyu ile paylasilmamakla birlikte binlerce mah-
kumun bu sorundan etkilendigi tahmin edilmektedir.
Hukumet tarafindan bu sorunun ¢ozilmesi icin gerekli
yasal ve uygulamaya yonelik tedbirler alinmamakta-
dir. Davanin kapatilmamasi icin Yasam Bellek Ozgirliik
Dernegi Kural 9.2. Bildirimi yapmayi siirdirmeyi plan-
lamaktadir.
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4.7. Tiirk Dava Grubu Kural 9.2. Bildirimi

Yasam Bellek Ozgiirliik Dernegi tarafindan bildirim
yapilan yedinci dava grubu Turk (22744/07), Ulay
(8626/06), Bozkaya (46661/09), Soytemiz (57837/09),
Rusen Bayar (25253/08), Harun Gurbuz (68556/10),
Akdag (75460/10), Canli (8211/10), Ekinci (25148/07),
Cakmak ve digerleri (33436/10), Berk (6849/10), Ili-
sal(16896/11). davalaridir. Bu dava grubu ceza sorus-
turmasi esnasinda avukat yardimindan yararlanma
hakkinin cesitli yonleri ile ihlal edilmesi ile ilgilidir.
Haziran 2022’de Hiklmet tarafindan eylem raporu
sunularak davanin kapatilmasi talep edilmistir. Hazi-
ran 2022’de Yasam Bellek Ozgiirliik Dernegi tarafindan
yapilan bildirimde i¢ hukukta ceza sorusturmasi esna-
sinda avukat yardimindan yararlanma hakki ile ilgili
yaygin ve yapisal sorunlarin devam ettigi gosterilmeye
calisilmistir.  Bildirim hazirlanirken Anayasa Mahke-
mesi kararlarindan, bir adet yuksek lisans tezinden, bir
adet bilimsel makaleden, Avrupa Konseyi Insan Hak-
lari Komiseri raporundan, ceza yargilamasinda mevcut
sorunlari degerlendiren bir sivil toplum 0Orguti rapo-
rundan, adli istatistiklerden yararlanilmistir. Bildirimde
avukat yardimini sinirlandiran, ortadan kaldiran ¢esitli
uygulamalarin sona erdirilmesine yonelik onerilerde
bulunulmustur. Dava standart denetim ile izlenmekte
olup henlz karar verilmemistir.

Ceza sorusturmasinda avukat yardimindan yararlanma
hakki ile ilgili yaygin ve yapisal sorunlar bulunmakta-
dir. Konu tum yurttaslarin adil yargilanma hakki ile il-
gilidir. Hikimet tarafindan bu sorunun ¢ozilmesi icin
gerekli yasal ve uygulamaya yonelik tedbirler alinma-
maktadir. Dava grubunun kapatilmamasi i¢in Yasam
Bellek Ozgirliik Dernegi Kural 9.2. Bildirimi yapmayi
surdudrmeyi planlamaktadir.
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4.7.Rule 9.2 Communication on
Tiirk Group of Cases

The sixth communication of Life Memory
Freedom Association was on the case group
Turk (22744/07), Ulay (8626/06), Bozkaya
(46661/09), Soytemiz (57837/09), Rusen Ba-
yar (25253/08), Harun Giirbiiz (68556/10),
Akdag (75460/10), Canli (8211/10), Ekinci
(25148/07), Cakmak et. al. (33436/10), Berk
(6849/10), and 1lisal(16896/11). This group
of cases concerns the violation of various as-
pects of the right to the assistance of a law-
yer during the criminal investigation. In June
2022, an action report was submitted by the
government and the case was requested to be
closed. In Life Memory Freedom Association’s
communication in June 2022, it was stated
that the widespread and structural problems
related to the right to benefit from the assis-
tance of a lawyer in domestic law during the
criminal investigation continued. The judg-
ments of the Constitutional Court,an MSc.the-
sis,a scientific article, the report of the Council
of Europe Commissioner for Human Rights, a
report of a non-governmental organization
evaluating the current problems in criminal
proceedings, and forensic statistics were cited
in the communication. It was recommended to
end various practices that limit and eliminate
the assistance of lawyers. The case is super-
vised by standard procedure and no decision
has been made yet.

There are widespread and structural problems
with the right to legal assistance in criminal
investigations. The issue is about the right of
all citizens to a fair trial. Necessary legislative
and practical measures are not taken by the
government to solve this problem. In order
not to close the case, Life Memory Freedom
Association plans to continue submitting Rule
9.2 communications.



5. Conclusion

[t has an utmost importance that Rule 9.2
communications are made regularly and con-
tinuously in terms of all case files, informing
the Committee of Ministers about the current
situation in the country. Only Oyal case group
was closed among the cases on which Life
Memory Freedom Association wrote commu-
nications. The mentioned group of cases was
open for a very long time and apart from Rule
9.2 Communication by the Life Memory Free-
dom Association in 2021, no person or insti-
tution other than the Government provided
opinions or information to the Committee of
Ministers.The timing of the communications is
very critical: They should be submitted before
the annual meetings in order to be discussed.
Regular and continuous reporting would min-
imize problems with timing.

If you are a non-governmental organization, if
there is a decision of the European Court of
Human Rights related to your field of activity/
interest, you can submit a Rule 9.2 communi-
cation to the Council of Europe Committee of
Ministers regarding this case.

Rule 9.2 Communications make it possible to
contribute to the field of human rights in a dif-
ferent way. These contributions affect people’s
lives as they relate to real case files. It is also
important in terms of solving serious human
rights problems in the country.

5. Sonug Yerine

Kural 9.2. Bildirimlerinin tim dava dosyalari bakimin-
dan diizenli ve siirekli olarak yapilmasinin ve boylece
ulkedeki guncel durum hakkinda Bakanlar Komitesine
ilgi verilmesinin onemli oldugu goriilmektedir. Yasam
Bellek Ozgiirliik Dernegi tarafindan yapilan bildirim
yapilan dosyalardan sadece Oyal dava grubu kapa-
tilmistir. Bahsi gecen dava grubu ¢ok uzun zamandir
acik kalmistir ve 2021 yilinda Yasam Bellek Ozgiirliik
Dernegi tarafindan yapilan Kural 9.2. Bildirimi disinda
Bakanlar Komitesine Hukumet disinda gorlis sunan,
bilgi veren hicbir kisi ya da kurum bulunmamaktadir.
Yapilan bildirimlerin degerlendirilebilmesi bakimin-
dan yillik toplantilardan makul bir stire dnce iletilme-
sinin bir baska deyisle zamanlamasinin da ¢ok 6nemli
oldugu soylenebilir. Dizenli ve sirekli bildirim yapil-
masinin zamanlama ile sorunlari asgariye indirecegi
soylenebilir.

Bir sivil toplum kurulusu iseniz,faaliyet/ilgi alaninizile
ilgili bir Avrupa insan Haklari Mahkemesi karari var ise
bu dava ile ilgili Avrupa Konseyi Bakanlar Komitesine
Kural 9.2. Bildiriminde bulunabilir, katki sunabilirsiniz.

Kural 9.2. Bildirimleri ile insan haklari alaninda fark-
L bir yoldan katkilar sunmak mumkindir. Bu katkilar
gercek dava dosyalari ile ilgili oldugundan insanlarin
yasamlarina dokunur. Ayrica tilkedeki agir insan hakla-
ri sorunlarinin ¢oziimii bakimindan da 6nem tagimak-
tadr.
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Daha fazla bilgi icin:

https://etkiniz.eu/

https://www.einnetwork.org/
Handbook-EIN-TR-FINAL.pdf (squarespace.com)
https://www.barobirlik.org.tr/Haberler/turkiye-baro-
lar-birligi-insan-haklari-merkezi-aihm-kararlarinin-ic-
rasi-raporu-82634
https://hudoc.exec.coe.int/eng?i=004-37182
https://hudoc.exec.coe.int/eng?i=004-57071
https://hudoc.exec.coe.int/eng?i=004-36750
https://hudoc.exec.coe.int/eng?i=004-37334
https://hudoc.exec.coe.int/eng?i=004-37122
https://hudoc.exec.coe.int/eng?i=004-54049
https://hudoc.exec.coe.int/eng?i=004-48643

22

For more information:

https://etkiniz.eu/
https://www.einnetwork.org/
Handbook-EIN-TR-FINAL.pdf ~ (squarespace.
com)
https://www.barobirlik.org.tr/Haber-
ler/turkiye-barolar-birligi-insan-hak-
lari-merkezi-aihm-kararlarinin-icrasi-rapo-
ru-82634
https://hudoc.exec.coe.int/eng?i=004-37182
https://hudoc.exec.coe.int/eng?i=004-57071
https://hudoc.exec.coe.int/eng?i=004-36750
https://hudoc.exec.coe.int/eng?i=004-37334
https://hudoc.exec.coe.int/eng?i=004-37122
https://hudoc.exec.coe.int/eng?i=004-54049
https://hudoc.exec.coe.int/eng?i=004-48643






YASAM BELLEK 0ZGURLUK’UN RULE 9.2 COMMUNICATIONS BY
KURAL 9.2 BIiLDIRiIMLERI LIFE MEMORY FREEDOM ASSOCIATION



RULE 9.2 COMMUNICATION ON
LIMAN-iS UNION GROUP OF CASES

DGI Directorate General of Human Rights and
Rule of Law

Department for the Execution of Judgments of
the ECtHR

F-67075 Strasbourg Cedex FRANCE

Email: DGI-Execution@coe.int

07.06.2021
COMMUNICATION

In accordance with Rule 9.2.0f the Rules of the
Committee of Ministers regarding the super-
vision of the execution of judgments and of
terms of friendly settlements by Life Memory
Freedom Association in Liman-is Sendikas
Group of Cases (29608/05)

L.INTRODUCTION

The present Rule 9.2 submission concerns
general measures and updated informa-
tion concerning the following cases: Li-
man-is Sendikasi (n0.29608/05, 36239/05
and 36247/05), Cingilli Holding A.S. and
Cingillioglu (31833/06 and 37538/06), Reis-
ner (46815/09), Knick (53138/09), Siizer and
Eksen Holding A.S.

Life Memory Freedom Association [Yasam
Bellek Ozgiirliik Dernegi] is a non-governmen-
tal organization working in the field of human
rights. The Association made applications to
the Constitutional Court and the European
Court of Human Rights regarding restrictions
to the freedom of expression. Among the
members of the Association are lawyers who
have experience in similar cases and academ-
ics who are specialized in civil law and other
related legislations.*

2.CASE DESCRIPTION

Liman-is Sendikasi judgment (n0.29608/05,
36239/05 and 36247/05) concerns the viola-
tion of the right to a fair trial on account of the
failure of the authorities to enforce final court
decisions cancelling calls for tenders for the

LIMAN-i$ SENDIKASI DAVA GRUBU
KURAL 9.2 BILDIRIMi

DGI insan Haklari ve Hukukun Ustiinliigii
Genel Miidiirliigii

AIHM Kararlarinin infazi Dairesi
F-67075 Strazburg Cedex FRANSA
Email: DGI-Execution@coe.int

07.06.2021

Liman-is Sendikasi Dava Grubu (29608/05) hakkinda
Yasam Bellek Ozgirlik Dernegi tarafindan kararlarin
ve dostane ¢ozdm kosullarinin uygulanmasinin dene-
timine iliskin Bakanlar Komitesi Tuziginun Kural 9.2.
bildirimi.

1.GiRIS

Sunulan Kural 9.2. bildirimi su davalar ile ilgili birey-
sel ve genel onlemler ile guncellenmis bilgiler hak-
kindadir: Liman-is Sendikasi (n0.29608/05, 36239/05
and 36247/05), Cingilli Holding A.S. and Cingillioglu
(31833/06 and 37538/06), Reisner (46815/09), Knick
(53138/09), Slizer and Eksen Holding A.S.

Yasam Bellegi Ozqgurliik Dernegi [Yasam Bellek Ozgiir-
luk Dernegi] insan haklari alaninda galisan bir sivil
toplum orgltidur. Dernek, devletin ifade 6zgurliguni
kisitlayan araglariyla ilgili olarak Anayasa Mahkeme-
si'ne ve Avrupa insan Haklari Mahkemesine basvuruda
bulunmustur. Dernek Uyeleri arasinda benzer davalar-
da deneyim sahibi avukatlar ile medeni hukuk ve diger
ilgili mevzuat konularinda uzmanlasmis akademisyen-
ler bulunmaktadir.?

2.DAVA TANIMI
Liman-is Sendikasi karari (no.29608/05, 36239/05 ve
36247/05),yetkililerin Rize, Giresun ve Ordu limanlari-

nin ozellestirilmesini ve ihaleyi kazanan firmaya ihale
edilmesini iptal eden kesinlesmis mahkeme kararla-
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rini yerine getirmemeleri nedeniyle adil yargilanma
hakkinin ihlal edilmesine iliskindir.

Suzer ve Eksen Holding (6334/05) ile Cingilli Holding
A.S. ve Cingillioglu (31833/06 ve 37538/06) davalari,
0zel bankalara (Demirbank ve Kentbank) el konulma-
sinin ve satisinin iptaline iliskin mahkeme kararlarina
uyulmamasi nedeniyle adil yargilanma hakkinin ve
basvurucularin banka ¢ogunluk hissedari olarak mul-
kiyet haklarinin ihlaline iligkindir.

Mahkeme 6/1 hikminin ihlal edildigine iligskin bul-
gulari su sekilde gerekcelendirmistir; Uye Devlet, iyi
niyetle ve kendi inisiyatifiyle, 6zellikle bankalarin tu-
zel kisiliklerinin sona erdirilmesi ve ticaret sicilinden
silinmesi nedeniyle bir kararin icrasinin imkansiz ol-
dugu durumlarda tazminat verilmesi gibi, eylemlerinin
hukuka aykiri etkilerini giderebilecek diger alternatif
¢ozUmleri dikkatle degerlendirmelidir. Bu temelde,
Mahkeme, basvuranlarin Danistay kararlarinin icrasi
yonundeki taleplerine yanit olarak idari makamlarin
tamamen hareketiz kalmalarinin, basvuranlari mah-
kemeye erisim haklarindan fiilen mahrum biraktigina
karar vermistir. Ayni sekilde, Mahkeme ayrica, dava
konusu idari islemlerin yerel mahkemeler tarafindan
geriye donuk (ex tunc) etkiyle gecersiz ve hukimsiz
ilan edilmesi nedeniyle basvuranlarin milkten bariggil
bir sekilde yararlanmalarinin da ihlal edildigine karar
vermistir. Bu kosullar altinda Mahkeme, basvuranlarin
mulklerinden yararlanma hakkina yapilan midahale-
nin 1 No'lu Protokol’in 1. maddesi anlaminda hukuka
uygun sayilamayacagina karar vermistir.

Reisner (46815/09) ve Knick (53138/09) davalarinda,
Demirbank’in azinlik hissedarlari olan basvurucular,
hisselerine el konulmasi ve ardindan HSBC'ye satilma-
s1 Cingilli (31833/06) davasinda tespit edilen ihlal ile
sonuclandi.
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privatization of the ports of Rize, Giresun and
Ordu, and revoking the award of the contract
to the successful bidder.

The cases of Suzer and Eksen Holding
(6334/05) and Cingili Holding Inc. and
Cingillioglu (31833/06 and 37538/06) con-
cern the violation of the right to fair trial,
and of the property rights of the applicants
as bank majority shareholders due to failure
to comply with court decisions concerning an-
nulling the takeover and sale of private banks
(Demirbank and Kentbank). The Court substan-
tiated its findings as to the violation of Article
681 on the fact that a Member State must, in
good faith and on its own motion, examine
other alternative solutions that can remedy
the unlawful effects of its acts, in particular
the awarding of compensation in cases where
the execution of a judgment was impossible
because the banks’ legal personalities were
extinguished and they were removed from
trade registry. On this basis, the Court decided
that the complete inaction by the administra-
tive authorities in responding the applicants’
request for the enforcement of the Supreme
Administrative Court’s judgments effectively
deprived the applicants of their rights of ac-
cess to a court. By the same token, the Court
also held that applicants’ peaceful enjoyment
of property was also violated, because the im-
pugned administrative acts were declared by
the domestic courts null and void with retro-
spective (ex tunc) effect. Under these circum-
stances, the Court decided that the interfer-
ence with the applicants’ right to enjoyment
of their possessions could not be considered
as lawful within the meaning of Article 1 of
Protocol No. 1 to the Convention.

In Reisner (46815/09) and Knick (53138/09),
the applicants were minority shareholders of
Demirbank, whose takeover and subsequent
sale to HSBC basically resulted in the viola-
tions found in Cingilli (31833/06).

3.RELATED RECENT DEVELOPMENTS
Practices related to the takeover of banks in

Turkey have increased after the 2001 financial
crisis, and after the increase in privatization



practices with the EU membership process,
they have begun to be subject to court deci-
sions. However, privatization practices have
decreased relatively in recent years.? No bank
has been seized in recent years. Up-to-date
official data on privatization® and takeover
of banks* can be found on the websites refer-
enced below in notes.

On the other hand, Turkey is on the edge of a
major financial crisis and the economic situ-
ation is getting worse with the effect of the
pandemic. There is a significant risk that the
economic crisis will cause a major collapse in
the near future, and the practices of seizing
banks will reappear and increase. In such a
scenario, it can be expected that there will
be an increase in legal disputes arising from
the takeover of banks. It can also be expected
that privatization practices will increase in
the case of a possible re-strengthening in EU
membership process,and that the increases in
privatization practices will cause many legal
disputes. A new financial crisis may bring back
the practices of the seizure of banks. Further-
more, privatization practices may be accelerat-
ed in order to get out of the financial crisis.No
new regulation or progress has been made on
the legislation or precedent related to the ful-
fillment of the final court decisions regarding
the seizure of banks or privatization.As in the
group of cases, the worsening of the econom-
ic conditions has led to an increased risk of
the nonfulfillment of the final court decisions.
These risks® make it more probable that simi-
lar violations reoccur, especially in the case of
legal situation explored below.

31.FAILURE TO ENFORCE COURT DECI-
SIONS REGARDING THE ANNULMENT
OF PRIVATIZATION TRANSACTIONS

Privatization decisions annulled by domestic
courts remain unimplemented, as national
authorities continue to claim that it is im-
possible to implement them. In a recent de-
cision, the Constitutional Court ruled that the
failure to enforce an administrative decision
regarding the transfer of personnel within the
scope of privatization, which had been previ-
ously annulled, violated the applicant’s right

3.ILGILi YENi GELISMELER

Turkiye’de bankalara el konulmasi ile ilgili uygulama-
lar 2001 ekonomik krizinden sonra buyuk artis goster-
mis, 6zellestirme uygulamalari ise AB uyelik sireci ile
artis gostermis ve mahkeme kararlarina konu olmaya
baslamistir. Ancak goreceli olarak son yillarda ozelles-
tirme uygulamalarinin azaldigi gorilmektedir.2 Son
yillarda el konulan bir banka bulunmamaktadir. Ozel-
lestirme® ve bankalara el konulmasi* ile ilgili glincel
resmi verilere asagida gosterilen internet sitelerinden
ulasilabilir.

Ote yandan tilke bk bir ekonomik krizin esigindedir
ve ekonomik durum pandeminin de etkisiyle gittikce
kotulesmektedir. Yakin gelecekte ekonomik krizin bi-
yuk bir ¢coklis yaratmasi, bankalara el konulmasi uygu-
lamalarinin yeniden ortaya ¢ikmasi ve artmasi olasi bir
senaryodur. Bu tir bir senaryoda bankalara el konul-
masindan kaynaklanan hukuki ihtilaflarda da bir artis
olmasi beklenebilir. Yine olasi bir AB Uyelik siirecinin
yeniden kuvvetlenmesi gibi bir senaryoda ozellestir-
me uygulamalariin da artis gostermesi beklenebilir.
Ozellestirme uygulamalarindaki artislarin beraberinde
pek cok hukuki ihtilaf yaratmasi da kuvvetle muhte-
meldir. Yeni bir finansal kriz bankalara el konulmasi
uygulamalarini geri getirebilir. Ayrica 0zellestirme
uygulamalar finansal krizden cikisi hizlandirabilir.
Bankalara el konulmasina ya da ozellestirmeye iliskin
kesinlesmis mahkeme kararlarinin yerine getirilmesi
ile iligkili yeni bir duzenleme ya da i¢tihat bulunma-
maktadir. Dava grubunda oldugu gibi, ekonomik du-
rumdaki kotulesme kesinlesmis mahkeme kararlarinin
yerine getirilmemesi riskini artirmaktadir. Bu risklerin®
ozellikle asagida incelenen hukuki durumlarda benzer
ihlallerin tekrarlanmasina yol agmasi muhtemeldir.

3.1. 0ZELLESTIRME iSLEMLERININ IPTAL
EDILMESI ILE ILGILI MAHKEME KARARLARININ
YERINE GETIRILMEMESI

Mahkemeler tarafindan iptal edilen dzellestirme ka-
rarlarinin fiili imkansizliklar ileri surilerek i¢ hukukta
uygulanmamasinin halen devam ettigi gortulmektedir.
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Anayasa Mahkemesi yakin tarihli bir kararinda mah-
keme karari ile iptal edilen ozellestirme kapsaminda
personel devrine yonelik idari kararin, fiili imkansizlik
nedeniyle yerine getirilmemesinin, kararin icrasi hakki-
nin ihlali sonucunu dogurduguna hiikkmetmistir.t Karar
kismen olumlu olarak degerlendirilebilir. Mahkeme ka-
rarinin uygulanmamasina iligkin ihlal tespit edilmistir.
Ancak ihlalin sonuclarinin ortadan kaldirilmasina ya da
tazminat 6denmesine iliskin bir karar verilmemistir.

Buna karsin Anayasa Mahkemesi 2017 yilinda vermis
oldugu alti kararinda basvurucularin 6zellestirme isle-
mi aleyhine iptal davasi agmamalari ve bu iddialarini
acmis olduklari diger davalarda ileri sirmemis olmala-
ri nedenleriyle, 6zellestirme isleminin iptaline yonelik
kesinlesen mahkeme kararindan yararlanamayacakla-
rina karar vermistir.” Ozellestirme isleminin kesinles-
mis bir mahkeme karar ile iptal edildigi diger mah-
kemeler tarafindan bilinmektedir. Ozellestirmenin iptal
edilmesi kararindan ozellestirilen kurum personelinin
yararlandirilmamasi celiskilidir. Ek olarak bir davada
Ozellestirme islemi iptal edildiginde, ayni konudaki di-
ger davalarin konusu olmaktan ¢ikar. Bagvuruculardan
daha once iptal edilmis bir islemi tekrar iptal ettirme-
lerinin beklenilmesi temelsizdir. Bu mahkeme kararlari
ozellestirme islemlerinin iptali kararlarinin etkisini ha-
tali bir sekilde sinirlandirmistir. Bu kararlar, dzellestir-
me slrecinin iptaline iliskin nihai mahkeme kararinin
etkisini sinirlandirmakta ve basvuru sahiplerine oranti-
siz bir yuk getirmektedir. Yetkililer, 6zellikle bir kararin
infazinin imkansiz oldugu durumlarda tazminat 6den-
mesinde etkin degildir. Sonug olarak, 6zellestirme sure-
cinden kaynaklanan magduriyetler higbir sekilde gide-
rilememistir. Bu kisiler gorevlerine iade edilmemis ve
kendilerine herhangi bir tazminat 6denmemistir. Ozel-
lestirme sdrecini iptal etme karari, 6zellestirmeden et-
kilenen eski personel bakimindan sonugsuz kalmistir.

Danistay’'in gorece yakin tarihli bir kararinda, kesin-
lesen mahkeme kararlari ile iptal edilen ozellestirme
kararlarinin yerine getirilmedigi, hatta idare tarafindan
mahkeme kararlarinin yerine getirilmeyecegine iliskin
yasal diizenleme yapildigini ve kararlar alindigi tespit
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to have the decision enforced.® The decision
can be considered partially positive. The viola-
tion regarding the nonfulfillment of the court
decision has been affirmed. However, no deci-
sion was made to eliminate the consequences
of the violation, nor was any compensation
awarded.

However, in six decisions rendered in 2017,
the Constitutional Court ruled that the appli-
cants (personnel of the privatized institution)
could not benefit from the enforcement of the
final court decisions regarding the annulment
of the privatization procedure, since they did
not file an annulment action against the pri-
vatization process and assert these claims
in other lawsuits they had filed.” The courts
concluded that it would not be possible for
the applicants to benefit from the annulment
decision of the privatization transaction, as
they did not file a lawsuit or put forward such
a claim. However, it is known by other courts
that the privatization process was annulled
with a final court decision. The personnel of
the privatized institution could not benefit
from the cancellation decision of privatization.
In addition, when the privatization process is
canceled in a lawsuit, it is no longer the sub-
ject of other lawsuits on the same subject. It is
unfounded to require that applicants should
have an already canceled transaction can-
celled once again. The effect of the decision
of annulment of the privatization process has
been incorrectly limited by these court deci-
sions. These decisions limit the effect of the
final court decision regarding the annulment
of the privatization process, imposing an un-
justified burden on applicants. The authorities
were inactive especially in the awarding of
compensation in cases where the execution
of a judgment was impossible. As a result, the
damages and suffering of former employees
due to the privatization process were not com-
pensated in any way. These people were not
reinstated to their duties, nor were they paid
any compensation. The decision to cancel the
privatization process remained ineffective for
the former employess although they had also
been affected by the privatization.



In a relatively recent decision (2018) of the
Council of State, it was determined that final
decisions concerning the annulment of pri-
vatization decisions were not enforced. A le-
gal regulation (see details below) was made
by the administration stating that annulled
court decisions on privatization would not be
enforced; in this context, new decisions have
been issued according to this new regulation.
The aforementioned decision of the Council of
State clearly points to the dimensions of the
problem.? The assessment by the Council of
State is as follows: “While it was necessary for
the defendant administration to take action to
implement the annulment decisions regarding
the five separate privatization transactions in
question, no action was taken in this direction,
legal arrangements were made that the judi-
cial decisions would not be implemented, and
the same decision was made by the Council
of Ministers, based on the authority given by
the law, and in this respect, the fault of ser-
vice caused by the defendant administration’s
failure to implement the aforementioned an-
nulment decisions is of such a weight that it
requires paying non-pecuniary damages.

The legal regulation mentioned in the deci-
sion of the Council of State is the Additional
Article 5 added to the Law No. 4046 on Pri-
vatization Practices.In the decision, it was also
stated that with the decision of the Council of
Ministers no.2012/3240 of 12.06.2012 taken
on the basis of this provision, it was decided
not to enforce the court decisions canceling
the transactions related to privatization.

Additional Article 5 of the Law No. 4046 was
annulled through the decision of the Consti-
tutional Court no. M:2012/73, K:2013/107
of 03.10.2013. Through its decision no.
E:2012/25120f 25.10.2013,the 13th Chamber
of the Council of State decided for the stay
the execution of the decision of the Council
of Ministers no. 2012/3240 of 12.06.2012.
No new regulation has been made in the
legislation regarding the execution of court
decisions regarding the annulment of privat-
ization transactions. The lack of legal regula-
tion on how the court decisions canceling the
privatization procedures will be carried out is

edilmistir. Bahsi gecen karar, sorunun boyutlarina agik
bir sekilde isaret etmektedir? Bahsi gecen kararinda
Danistay; “...0Olayda davali idare tarafindan, bahse konu
5 ayri 6zellestirme islemi ile ilgili olarak verilen iptal
kararlarinin uygulanmasi yonunde islem tesis edilmesi
gerekirken, bu yonde herhangi bir islem tesis edilme-
digi, yargi kararlarinin uygulanmayacagi yonunde ka-
nuni diizenlemeler yapildigi, Kanun tarafindan verilen
yetkiye dayanilarak Bakanlar Kurulunca da ayni yon-
de kararlar alindig, bu itibarla, davali idarenin anilan
iptal kararlarini uygulamamasindan kaynaklanan hiz-
met kusurunun manevi tazminat ddemeyi gerektirecek
agirlikta oldugu anlasilmaktadir..” degerlendirmesi
yapmistir.

Danistay kararinda sozu edilen yasal duzenleme, 4046
Ozellestirme Uygulamalari Kanununa eklenen Ek
5’inci maddesidir. Kararda, bu hikme dayanilarak ali-
nan 12.06.2012 tarih ve 2012/3240 sayili Bakanlar
Kurulu karari ile ozellestirmeye iliskin islemleri iptal
eden mahkeme kararlarinin uygulanmamasina karar
verildigi de belirtilmistir.

4046 Sayili Kanun'un Ek 5. Maddesi Anayasa Mahke-
mesinin 03.10.2013 tarih ve E:2012/73, K:2013/107
sayili karari ile iptal edilmistir. Danistay 13. Daire-
si 25.10.2013 tarih ve E:2012/2512 sayili karari ile
12.06.2012 tarih ve 2012/3240 sayili Bakanlar Kurulu
kararinin yuratmesinin durdurulmasina karar vermistir.
Ozellestirme islemlerinin iptaline iliskin mahkeme ka-
rarlarinin icrasina iliskin mevzuatta yeni bir dizenle-
me yapilmamistir. Ozellestirme islemlerini iptal eden
mahkeme kararlarinin nasil uygulanacagina iliskin ya-
sal diizenlemenin olmamasi 6nemli bir eksikliktir. iptal
kararlarinin icrasina iliskin usul yasal bir dlizenlemeye
konu edilmelidir.

Sonug olarak, yerel ictihatlar, ozellestirme kararlari-
nin iptaline iliskin nihai mahkeme kararlarinin icrasi-
na iliskin sorunlarin devam ettigini gostermektedir.’
Kamu hukuku alaninda ¢alisan akademisyen Gunler,
1992 yilinda alinan Bakanlar Kurulu karari ile 6zelles-
tirmenin iptaline iliskin mahkeme kararlarinin uygu-
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lanmamasina karar verildigini, 1997'de Ozellestirme
Yuksek Kurulunun ozellestirme islemlerinin iptali ile
ilgili mahkeme kararlarinin uygulanmamasina karar
verdigini belirtmektedir. Glnlere gore, 2012 yilinda
4046 sayili Kanun'a eklenen gegici 5. madde ile Ba-
kanlar Kurulu’na ozellestirme surecini uygulamama
yetkisi verilmis ve 2014 yilinda 4046 sayili Kanun'a
eklenen gecici 27. maddesi ile Bakanlar Kurulu'na ayni
yetki yeniden verilmistir. Tum bu karar ve diizenleme-
ler yargi organlar tarafindan iptal edilmis olmasina
ragmen, 0zellestirme islemlerinin iptaline iliskin mah-
keme kararlarinin uygulanmamasi yénunde ¢ok guclu
bir gelenek bulundugunu gostermektedir.

Glnlerin anlatimiyla, “..Dolayisiyla, fiili imkansizlik
veya idari istikrar ve milletlerarasi platformda guve-
nirlik ilkelerinin arkasina siginarak hukuk devleti ilke-
sinden odun vermek yerinde degildir..”

3.2. TMSF (TASARRUF MEVDUATI SiGORTA
FONU) TARAFINDAN EL KONULAN VE TUZEL Ki-
SILIGI SONAERDIRILEREK TICARET SiCILINDEN
SILINEN BANKALAR iLE iLGiLI MAHKEME KA-
RARLARININ YERINE GETIRILMEMESI

TMSF tarafindan el konulan ve ticaret sicilinden si-
linerek tuzel kisiligi sona erdirilen bankalar ile ilgili
kesinlesmis mahkeme kararlarinin da yerine getirilme-
digi gorilmektedir.

Turk Hukukuna gore ticaret sicilinden silinerek tuzel
kisiligi sora eren sirketlere yeniden tlzel kisilik kazan-
dirilmasi,ihya davasi olarak isimlendirilen bir dava tiru
ile miimkiindiir.® ihya usulii acik bir yasal diizenleme-
ye dayanmakla birlikte, cesitli mahkeme kararlarinin
ve yasal duzenlemelerin yorumlanmasina dayanan bir
hukuk uygulamasidir.t* Gérece 6nemsiz dava ve islerde
dahi ihya davalari ylrutilerek ticaret sicilinden siline-
rek tiizel kisiligi sora erdirilen sirketlere yeniden tiizel
kisilik kazandirilmaktadir. Turk Hukukuna gore ticaret
sicilinden silinen sirketlere ticaret sicilinden silindik-
ten sonra kisilik kazandirmak mimkiin oldugundan, bir
sirketin kisiliginini sona ermesi nedeniyle mahkeme
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an important shortcoming. The procedure for
the execution of annulment decisions should
be made the subject of a legal regulation.

In conclusion, domestic case law indicates
that the problems regarding the enforcement
of the final court decisions on the annulment
of the privatization decisions continue.’ Giin-
ler, an academic in public law, stated that
with the decision of the Council of Ministers
taken in 1992, it was decided that the court
decisions regarding the annulment of the
privatization would not be implemented, that
the court decisions of the Privatization High
Council which canceled the privatization
process in 1997 would not be implemented.
According to Glnler, with the provisional ar-
ticle 5 added to the Law no. 4046 in 2012,
the Council of Ministers was authorized to
not implement the privatization process, and,
with the provisional article 27 of the Law No.
4046 in 2014, a regulation was made not to
implement the court decisions regarding the
cancellation of the privatization transactions.
Although all these decisions and regulations
had been cancelled by judicial bodies, there
is a very strong tradition of not implementing
the court decisions regarding the annulment
of privatization transactions.

In the words of Giinler, “[t]herefore, it is not
appropriate to compromise the rule of law by
hiding behind actual impossibility or adminis-
trative stability and the principles of reliability
in the international platform”

3.2.FAILURE TO ENFORCE COURT DECI-
SIONS REGARDING BANKS TAKEN OVER
BY THE SDIF (SAVING DEPOSIT INSUR-
ANCE FUND) AND REMOVED FROM THE
TRADE REGISTRY BY TERMINATING
THEIR LEGAL PERSONALITY

The final court decisions regarding the take-
over of banks by the SDIF whose legal person-
ality was terminated by being removed from
the trade registry are also not being enforced.

According to Turkish Law, it is possible for
companies which were removed from the
trade registry to regain legal personality with



a type of lawsuit called revival.® Although the
revival procedure was based on a clear legal
regulation, it is a legal practice based on the
interpretation of various court decisions and
legal regulations.! Even in relatively insignif-
icant cases and operations, revival cases are
carried out and the companies removed from
the trade registry and terminated as a legal
entity regain their legal personality.According
to Turkish Law, it is possible for a company to
regain legal personality after being removed
from the trade registry. It is not possible for a
court decision not to be enforced due to the
company’s removal from the trade registry,
since the company can be given legal person-
ality again and the court decision can be then
enforced.

In a recent decision (2020), the Constitutional
Court claimed that the compensation award-
ed in a compensation case -which had been
filed for non-enforcement of the final court
decisions regarding the seized bank- incurred
losses due to inflation,and this was a violation
of the right to property. !> The Constitutional
Court ruled that the applicants'right to proper-
ty had been violated, arguing that the compen-
sation paid has lost value due to inflation. Ad-
ministrative courts did not take inflation into
account when awarding compensation. This
approach resulted in the devaluation of the
compensation paid due to inflation. Decisions
of Administrative Courts violated the right to
property.The Constitutional Court also decided
that the applicants should be paid a compen-
sation determined according to inflation.

In a relatively recent decision of 2019%, the
first instance court did not dismiss the case
but refused to render a decision on the merits.
The Council of State decided that the appeal
against the first instance decision should
be examined by the second instance court
. Claims for compensation arising from the
finalized court decisions regarding the can-
cellation of the transactions regarding the sei-
zure of banks face procedural disputes. There
is no effective compensation mechanism and
legal precedent in domestic law. Victims are
forced to exhaust years of judicial processes.

kararinin yerine getirilmemesi vyerine getirilmemesi
hukuki dayanaktan yoksun bir gorustur.

Anayasa Mahkemesi yakin tarihli bir kararinda, el ko-
nulan banka ile ilgili kesinlesmis mahkeme kararla-
rinin uygulanamamasi nedeniyle ag¢ilan tazminat da-
vasinda hikmedilen tazminatin, enflasyon nedeniyle
kayba ugradigina ve bu durumun mdulkiyet hakkini
ihlal ettigine karar vermistir.!? Anayasa Mahkemesi,
0denen tazminatin enflasyon nedeniyle deger kaybet-
tigini tespit ederek basvurucularin milkiyet haklarinin
ihlal edildigine karar vermistir. idare mahkemeleri taz-
minata hikmederken enflasyonu dikkate almamistir.
Bu yaklasim, enflasyon nedeniyle 6denen tazminatin
devaliiasyonuna neden olmustur. idare Mahkemeleri-
nin kararlari mulkiyet hakkini ihlal etmistir. Anayasa
Mahkemesi, basvuranlara enflasyona gore belirlenen
bir tazminat 6denmesine de karar vermistir.

Danistay gorece yakin tarihli bir kararinda®® el konu-
lan banka ile ilgili kesinlesmis mahkeme kararlarinin
uygulanamamasi nedeniyle agilan tazminat davasinin
ilk derece mahkemesi tarafindan reddedilmesi ve ka-
rarin kesinlesmesine karsi yapilan yargilamanin yeni-
lenmesi basvurusunda, ilk derece mahkemesinin karar
verilmesine yer olmadigina karar verdigini belirtmistir.
Danistay, bahsi gegen kararda konu ile ilgili herhan-
gi bir inceleme yapmamis ve bir gorus belirtmeyerek
karar aleyhine yapilan basvurunun istinaf Mahkemesi
tarafindan karara baglanmasi gerektigine hukmetmis-
tir. Bankalara el konulmasina iliskin islemlerin iptaline
iliskin kesinlesen mahkeme kararlarindan dogan taz-
minat talepleri usuli ihtilaflarla karsi karsiya kalmak-
tadir. ic hukukta emsal olusturan etkili bir tazminat
mekanizmasi bulunmamaktadir. Magdurlar, yillarca su-
ren yargl slreclerini tuketmeye zorlanmaktadir.

Bahsi gegen kararda Danistay konuyu incelememis,
gorus bildirilmeyerek karar aleyhine yapilan basvuru-
nun karara baglanmasina karar vermistir. ic hukukta
konuyla ilgili ictihat bulunmamaktadir. ikinci derece
mahkemeleri 2016 yilinda kurulmustur. Yeniden yar-
gilama davalarinda, Danistay’in incelemesinden sonra
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davanin kesinlesmesi durumunda ikinci derece mah-
kemelerinin rolu tartismalidir. Usulde bu konuda bir
agiklik bulunmamaktadir. Bu sorun magdurlarin adale-
te erisimini geciktiren cok teknik bir konudur.t*

Hem Anayasa Mahkemesi'nin hem de Danistay’in bahsi
gegen kararlar el konulan bankalar ile ilgili kesinles-
mis mahkeme kararlarinin uygulanamadigina isaret
etmekte ve kararlarin uygulanamamasi nedeniyle aci-
lan tazminat davalari ile ilgili i¢ hukuktaki sorunlarin
devam ettigini gostermektedir.

3.3. TAZMINAT DAVALARI

Huklmet gorusunln 47. paragrafinda 2577 sayili Ka-
nunun 28. maddesinin 4. paragrafinda 2014 yilinda
yapilan degisiklik ile yargi kararini yerine getirmeyen
kamu gorevlisi ile ilgili tazminat davasinin ilgili kamu
kurumu aleyhine agilabilecegini belirtmistir. Bu duzen-
leme mahkeme kararlarina uymama konusunda kamu
gorevlilerini tesvik etmektedir. Zira duzenleme gere-
gince mahkeme kararina uymama durumunda kamu
gorevlisi aleyhine dogrudan tazminat davasi agilama-
maktadir.

Mahkeme kararinin yerine getirilmemesi durumunda
tazminat 6denmesinin ongodrilmesinin ¢ok istisnai
durumlarda, érnegin davacinin kisiligine dayali bir da-
vada davacinin 6lmesi ya da dava konusunun fiziksel
olarak ortadan kaybolmasi gibi s6z konusu olabilecegi
aciktir. Ancak tazminata hukmeden mahkeme karar-
lariyla ilgili temyiz incelemesi kararlarinda ne tur is-
tisnalar kapsaminda oldugu ile ilgili hi¢bir agiklama
yapilmadan tazminata hikmedildigi gorilmektedir.
Dolayisiyla bu temyiz inceleme kararlarinda mahke-
me kararlarinin keyfi nedenlerle uygulanmadigi an-
lasilmaktadir. Bu kararlarin icrasi mimkun olmasaydi,
bu durum temyiz inceleme kararlarinda belirtilirdi.*®
Yukarida bahsi gegen yasal duzenleme (2577 sayili
Kanun'un 28 inci maddesinin 4 fikrasi) yetersizdir. Bu
duzenlemede mahkeme kararlarinin yerine getirilme-
mesi ile ilgili istisnai durumlar belirlenmemistir. Du-
zenleme tazminat 6denmesini mahkeme kararinin ye-
rine getirilmesine alternatifmis gibi sunmaktadir.
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In the aforementioned decision, the Council
of State did not examine the subject, and by
failing to express an opinion, it decided that
the application made against the decision
should be settled. There is no legal prece-
dent on the subject in domestic law. Second
instance courts were established in 2016. In
retrial cases, the role of the second instance
courts is debatable if the case is finalized after
the examination by the Council of State. There
is no clarity on this matter in the procedure.
This is a very technical issue, delaying victims’
access to justice.**

The aforementioned decisions of both the
Constitutional Court and the Council of State
indicate that the final court decisions re-
garding the takeover of banks are not being
implemented, and show that problems in the
domestic law and practice related to the com-
pensation cases filed due to the inability to
implement the decisions remain.

3.3 COMPENSATION LAWSUITS

The Government’s Action Report dated April
22nd, 2021 (paragraph 47), states that, with
the amendment made in 2014 in the 4th para-
graph of article 28 of Law no.2577,a compen-
sation case regarding the failure of a public
official to enforce a judicial decision could be
opened against the relevant public institution.
This regulation encourages public officials
not to comply with court decisions by perpet-
uating personal impunity. This is because, in
accordance with the regulation, a direct com-
pensation lawsuit cannot be filed against a
public official in case of non-compliance with
the court decision.

Furthermore, the decision for the payment of
compensation in case of failure to comply with
the court decision can occur in very exception-
al situations, e.g., in a case related to a claim
based on the personality of the plaintiff, the
death of the plaintiff or the physical disap-
pearance of the subject of the case. However,
in the appellate review decisions regarding
the court decisions ruling on compensation,
it is seen that compensation is awarded
without any explanation about what kind of



exceptions are covered. Therefore, in these ap-
pellate review decisions it is understood that
court decisions were not implemented due to
arbitrary reasons. Had it been impossible to
enforce these decisions, this situation would
have been stated in the appeal review deci-
sions.'® The coverage of the mentioned and
applied regulation (4th paragraph of article
28 of Law no. 2577) is insufficient. This reg-
ulation does not determine in which extraor-
dinary circumstances court decisions will not
be enforced. The regulation presents the pay-
ment of compensation as if it is an alternative
to the execution of a court order.

The court decisions in compensation lawsuits,
indicated in the government’s Action Report
(paragraph 48) do not demonstrate that the
awarding of compensation in cases of failure
to enforce the court decisions is an effec-
tive remedy. The legal precedents presented
above demonstrate that the problem with the
non-compliance of court decisions remains.

In addition, the amount of compensation paid
for non-compliance with court decisions is
very low.*® In some cases, requests for non-pe-
cuniary damage are refused.”

34 PUNITIVE ASPECT

There are also considerable problems with
the punitive aspect of non-compliance with
court decisions. Contrary to the government’s
statements, there is a decision of the Court
of Cassation which, on the grounds that the
first instance courts could decide to adjourn
the announcement of the verdict, overturned
a decision regarding the non-enforcement
of a final decision.® Such an application will
inactivate punitive guarantees regarding the
non-enforcement of court decisions. Further-
more, criminal complaints about non-enforce-
ment of court decisions cannot be the subject
of individual application to the Constitutional
Court." Transactions regarding the rejection
of requests for the punishment of third parties
are not considered as a subject of individual
application by the Constitutional Court. The
Constitutional Court sees itself as having no
jurisdiction in this matter.

Hukidmet goérusunin 48. maddesinde ileri sirulen ve
surekliligi oldugu belirtilen mahkeme kararlari, mah-
keme kararlarinin yerine getirilmemesi durumunda
tazminata hukmediliyor olmasinin etkili bir giderim
yolu oldugu anlamina gelmemektedir. Bahsi gecen
ictihat surrekliligi mahkeme kararlarinin yerine getiril-
memesi ile ilgili surekliligi olan bir sorun oldugu an-
lamina gelmektedir.

Ayrica mahkeme kararlarinin yerine getirilmemesi ne-
deniyle 6denen tazminatlarin miktari oldukca duslk-
tlr.® Bazi durumlarda manevi tazminat isteklerinin
reddedilmesi de s6z konusu olabilmektedir.'”

3.4.CEZAi YON

Mahkeme kararlarinin yerine getirilmemesinin cezai
yonu ile ilgili de oldukg¢a buyuk sorunlar bulunmakta-
dir. Hikumet gorusunde belirtilenin aksine de Yargitay
karari mevcuttur. Mahkeme kararinin yerine getirilme-
digi gerekgesiyle ilk derece mahkemeleri tarafindan
verilen bir kararin Yargitay tarafindan hikmun agiklan-
masinin geri birakilmasina yonelik karar verilebilece-
gi gerekcesiyle bozuldugu gorilmektedir.'® Bu tlr bir
uygulamanin mahkeme kararlarinin uygulanmamasi
ile ilgili cezai glivenceleri etkisizlestirecegi aciktir. Ote
yandan mahkeme kararlarinin yerine getirilmemesi ile
ilgili cezai sikayetler Anayasa Mahkemesine bireysel
basvuru konusu da olamamaktadir.?® Uciinci kisilerin
cezalandirilma taleplerinin reddine iliskin islemler,
Anayasa Mahkemesi tarafindan bireysel basvuru konu-
su olarak degerlendirilmemekte, Anayasa Mahkemesi
bu konuda kendisini yetkili gormemektedir.

3.5.ANAYASA MAHKEMESi ONUNDEKI
BASVURULARLA iLGiLi SORUNLAR

Hukumet gorusuniin 61.ve 62.paragraflarinda son ola-
rak Anayasa Mahkemesi'ne bireysel bagvuru yapilmasi-
nin da etkili koruyucu bir yol olduguna deginilmistir.
Ancak i¢ hukukta Anayasa Mahkemesi'nin vermis oldu-
gu bireysel bagvuru kararlarinin uygulanmasi ile ilgili
de sorunlar bulunmaktadir. Anayasa Mahkemesi yakin
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tarihli bir kararinda vermis ihlal kararinin yerine ge-
tirilmemesinin ihlallerin devamina ve yeni ihlallerin
ortaya ¢ikmasina yol agtigina hiikmetmistir.?° Bu karar
Anayasa Mahkemesi kararlarinin pratikte uygulanma-
yabildigi ya da geciktirilerek yerine getirildiginin acik
bir ifadesidir. Ayrica Anayasa Mahkemesinin vermis ol-
dugu bireysel bagvuru kararlarinin ¢ok cesitli gerekce-
lerle yuksek mahkemeler tarafindan dikkate alinmadi-
g1 da gozlenmektedir. Yargitay, sosyal guvenlik hukuku,
ticaret hukuku ve icra hukukuna iliskin cesitli karar-
larinda, bireysel basvurulara iliskin kararlarin, bireysel
basvuru davalar disindaki davalar igin baglayici olma-
digina karar vermistir.2! Celebi'nin anlatimiyla?? Ana-
yasa Mahkemesinin bireysel basvuru ihlal kararlarinin
uygulanmasina iliskin yasama, yuritme ve yargi or-
ganlarinin direnisi bulunmaktadir. Anayasa Mahkemesi
bireysel basvuru ihlal kararlarinin icrasindan sorumlu
bir icrai organ bulunmamaktadir. Anayasa Mahkemesi
kararlarinin baglayiciligi ve icrasi, son kertede karar-
larin ikna edici gucune, yani gerekcelerinin tutarli ve
istikrarli olmasina baglidir. Ancak 6zellikle son yillarda
Anayasa Mahkemesi’ne yapilan tye atamalari ile mah-
kemenin etkisinin zayifladigi goriilmektedir.?®

Son olarak Ulkede yargl bagimsizligi konusunda ciddi
sorunlar oldugu da dikkate alinmalidir.2* Bankalara el
konulmasi ve dzellestirme, 6zellikle ylrtitme erki icin
kritik konulardir. Yargr bagimsizuigi ile ilgili sorunlar,
bankalara el konulmasina veya ozellestirme islemle-
rine iligskin iptal kararlarinin icrasini tamamen ortadan
kaldirma potansiyeline sahiptir. Bu durumun bir sonu-
cu olarak adil yargilanma hakki ve mulkiyet hakki risk
altindadir.

4. GENEL ONLEMLER

Oncelikle mevzuatin degistirilmesi ve gelistirilmesi
gerekmektedir.

Bir 6zellestirme isleminin iptaline iliskin mahkeme ka-
rarlarinin icrasini saglayan hikiimler 4046 sayili Ozel-
lestirme Uygulamalari Kanunu’na eklenmeli ve iade
usull ongorulebilir bir sekilde tanimlanmalidir.

34

35 PROBLEMS WITH APPLICATIONS
BEFORE THE CONSTITUTIONAL COURT

In the Governments Action Report (para-
graphs 61 and 62), it is mentioned that mak-
ing a final individual application to the Con-
stitutional Court is also an effective remedy.
However, there are also problems with the
implementation of individual application de-
cisions made by the Constitutional Court in
domestic law. In a recent decision, the Consti-
tutional Court ruled that the non-compliance
with the violation decision led to the contin-
uation of the violations and the emergence
of new violations.?® This decision is a clear
indicator of the fact that the Constitutional
Court decisions may not be implemented in
practice or that their implementation can be
delayed. In addition, the individual application
decisions of the Constitutional Court are not
taken into consideration by the higher courts
for various reasons. In its various decisions on
social security law, commercial law and en-
forcement law, the Court of Cassation has de-
cided that decisions on individual applications
are not binding for cases other than individual
application cases?* As Celebi, a professor in
Constutional Law also stated” there is a resis-
tance of the legislative, executive and judicial
organs regarding the implementation of the
individual application violation decisions of
the Constitutional Court. There is no executive
body responsible for the execution of individ-
ual application decisions of the Constitutional
Court. The binding character of the decisions
of the Constitutional Court depends on their
stability and consistency and their high power
of persuasion. However, it is observed that the
effect of the court has been weakened, espe-
cially with the appointments of members to
the Constitutional Court in recent years.

Finally, it should be taken into account that
there are serious problems about judicial
independence in the country?* Confiscation
of banks and privatization are critical issues
especially for the executive power. Problems
with the independence of the judiciary have
the potential to make annulment decisions re-
lated to confiscation of banks or privatization
transactions impossible, as well as completely



eliminating the possibility of the enforcement
of very specific annulment decisions. As a re-
sult of this situation, the right to a fair trial and
right to property are at risk.

4.GENERAL MEASURES

First of all, the legislation needs to be changed
and improved.

Provisions that ensure the execution of court
decisions regarding the cancellation of a pri-
vatization transaction should be added to the
Law on Privatization Practices No. 4046, and
the return procedure should be defined in a
predictable way.

Provisions that ensure the execution of court
decisions regarding the annulment of the
transactions regarding the seizure of banks
should be added to the Banking Law No. 5411,
and the return procedure should be defined in
a predictable way.

Regulations should be made on the Adminis-
trative Procedural Law No. 2547 in such a way
that compensation will be paid only if the sub-
ject of the lawsuit is physically destroyed or if
the plaintiff dies in cases related to the claims
related to the plaintiff's person,and that in all
cases other than these, the court decisions
will be fulfilled, and in case the relevant court
decision is not fulfilled, the public official will
be held personally liable both criminally and
legally.

The executive body should issue and an-
nounce a decision of principle stating that
in case of cancellation of privatization trans-
actions or seizure of banks, court orders will
be enforced, restitution procedures will be
carried out in full, and any damages incurred
will be covered.

Members of the judiciary should, in a stable
and consistent manner, consider court de-
cisions regarding the annulment of privat-
ization transactions or the seizure of banks.
Inconsistent practices regarding the execution
of court orders, which lead to violations of the
right to a fair trial and the right to property,
should be avoided. Studies should be carried

Bankalara el konulmasi islemlerinin iptaline iliskin
mahkeme kararlarinin icrasini saglayan hukumler,
5411 sayili Bankalar Kanunu'na eklenmeli ve iade usu-
LG ongorulebilir bir sekilde tanimlanmalidir.

2547 sayili idari Usul Kanunu'nda, ancak dava konusu-
nun fiziki olarak tahrip olmasi veya davacinin kisiligi-
ne bagli davalarda davacinin 6lmesi halinde tazminat
odenecegi bunlarin disindaki tim durumlarda mah-
keme kararlari yerine getirilecegine ve ilgili mahkeme
kararinin yerine getirilmemesi durumunda ilgili kamu
gorevlisinin hem cezai hem de hukuki olarak sahsen
sorumlu tutulacagina yonelik dizenleme yapilmalidir.
Yurutme organi, ozellestirme veya bankalara el konul-
masina iliskin islemlerin iptaline yonelik mahkeme
kararlarinin uygulanacagina, iade islemlerinin eksik-
siz olarak yerine getirilecegine ve ugranilan zararin
karsilanacagina iliskin ilke karari almali ve karari ilan
etmelidir.

Yargl mensuplari, 6zellestirme islemlerinin iptali veya
bankalara el konulmasina iliskin mahkeme kararlari-
ni istikrarli ve tutarli bir sekilde degerlendirmelidir.
Adil yargilanma hakki ve mulkiyet hakkinin ihlaline
yol acan mahkeme kararlarinin icrasina iligskin tutarsiz
uygulamalardan kag¢inilmalidir. Mahkeme kararlarinin
icrasina iliskin sorunlarin tespiti ve ¢ozimune yonelik
tlm yargi birimlerinde ¢alismalar yapilmalidir.

5.SONUC VE ONERILER

Hukudmet gorisunin aksine, 6zel bankalara el konul-
masina ve satisina ve Ozellestirme uygulamalarinin
iptal edilmesi ile ilgili kesinlesmis kararlarin uygu-
lanmasi ile ilgili sorunlar, ilgililerin adil yargilanma ve
mulkiyet haklarinin ihlal ederek devam etmektedir.
Sonug olarak, Bakanlar Komitesi'nden bu davalar gru-
bunun genisletilmis denetim altinda (kararin kesin-
lesmesinden bu yana gecen siire dikkate alindiginda)
denetimine devam etmesini ve Turk hukumetinin asa-
didakiler icin yeterli ve yeterli 6nlemleri almasini say-
giyla arz ediyoruz:
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e Sorunla ilgili mevzuatin uygulamada daha etkin uy-
gulanmasini saglamak,

* 4046 sayili Ozellestirme Uygulamalari Kanununda
ve 5411 sayili Bankacilik Kanununda degisiklik yapila-
rak ozellestirme ve bankalara el konulmasi islemlerine
iliskin mahkeme kararlarinin uygulanmasina yonelik
tedbirleri saglamak,

* 2547 sayili idari Usul Kanununda degisiklik yapilarak
tazminatin ancak kararin icrasinin artik mdmkin ol-
madiginda ddenebilmesini saglamak,

e Konuyla ilgili ictihat gelismelerinin kapsamli bir
analizini saglamak.
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out in all judicial units to identify and resolve
problems related to the execution of court
decisions.

5.CONCLUSION AND
RECOMMENDATIONS

Contrary to the government’s opinion, the
problems with the nonenforcement of final
decisions related to the takeover and sale of
private banks and annulled privatization prac-
tices in the country continue to exist, violating
the right to a fair trial and the right to property
of affected shareholders.

In conclusion, we respectfully request the
Committee of Ministers to continue supervi-
sion of this group of cases under enhanced
supervision (given the length of time which
passed since the judgment became final), and
to request the Turkish government to take ad-
equate and sufficient measures to:

» Ensure that legislation concerning the prob-
lem is applied more effectively in practice

+ Amend the Law on Privatization Practices No.
4046 and the Banking Law No. 5411 to ensure
measures for the execution of court decisions
on privatization transactions and takeover of
banks;

» Amend Administrative Procedural Law No.
2547 in order to ensure that compensation
can only be paid when enforcement is no lon-
ger possible.

* Provide a comprehensive analysis of case
law developments relating to the issue.

NOTES

1. See the web page of the Association:
https://yasambellekozqurluk.org/

2.For detailed official data and reports related
to privatization practices, see;
https://www.oib.gov.tr/turkiyede-ozellestirme
For detailed official data and reports related
to the seizure of banks, see;
https://www.tmsf.org.tr/tr/Rapor/YillikRapor
3.https://www.oib.gov.tr/turki-
yede-ozellestirme
4.https://www.imsf.org.tr/tr/Rapor/YillikRapor
5.https://www.paraanaliz.com/2021/piyasa/
umit-ozlale-sorunlu-krediler-canlar-banka-



cilik-sektoru-icin-caliyor-g-2847/;  https://
t24.com.tr/video/prof-daron-acemog-
lu-cok-buyuk-korkum-var-turkiye-de-ekono-
mik-kriz-derinlesebilir,39127

6. Second Section, the judgment for the case
with the application no: 2015/2070, dated
November 19th, 2020.

7.Second Section, the judgments for the cases
with application no: 2014/2496, dated May
10th, 2017; and 2014/2458, July 5th, 2017.
First Section, the judgments for the cases
with application no: 2014/2457, dated April
19th, 2017; 2014/2459, May 11th, 2017;
2014/2460, May 11th, 2017; 2014/2462, May
11th, 2017

8. The judgment of the 13th Office of the
Council of State, E:2014/3359 K:2018/1887,
dated May 28th, 2018.

9. Zeynep Giinler, “Ozellestirme ve idari Yarg
[Privatization and Administrative Jurisdiction]’,
Tirkiye Adalet Akademisi Dergisi, Year 11, No:
44 (October 2020) pp.1-22.

10. The 11th Civil Chamber of the Court
of Cassation 2021/2749 E., 2021/3294 K,
2020/1251 E., 2021/1228 K.; The 23rd Civil
Chamber of the Court of Cassation 2018/2125
E. 2021/166 K; The 15th Civil Chamber of the
Court of Cassation 2020/1688 E.,2021/150K;
The 23rd Civil Chamber of the Court of Cassa-
tion 2019/3238 E., 2021/86 K.; The 3rd Civil
Chamber of the Court of Cassation 2020/6519
E.2020/8154 K.

11. For detailed information on this subject,
see; The Assembly Civil Chamber of the Court
of Cassation 2007/10-358 E. 2007/337 K,
The Assembly Civil Chamber of the Court of
Cassation 2017/489 E., 2018/1176 K.; Arti-
cle 547 of the Turkish Commercial Code No.
6102, which entered into force on 01.07.2012:
provides that (1) If it is understood that it
is necessary to carry out additional liquidation
transactions after the liquidation is closed, the
last liquidator, members of the board of direc-
tors, shareholders or creditors, may make an
application to The Commercial Court of First
Instance in the location where the company
headquarters is located. And may request the
re-registration of the company until these
additional transactions are finalized. (2) If the
court considers that the request is appropriate,
it decides on the re-registration of the com-

NOTLAR

1. https://yasambellekozgurluk.org/

2. Ozellestirme uygulamalarina iliskin detayli resmi veriler
ve raporlar i¢in bakiniz; https://www.oib.gov.tr/turkiyede-o-
zellestirme

Bankalara el konulmasina iliskin detayli resmi veriler ve ra-
porlar icin bakiniz https://www.tmsf.org.tr/tr/Rapor/YillikRa-
por

3. https://www.oib.gov.tr/turkiyede-ozellestirme

4. https://www.tmsf.org.tr/tr/Rapor/YillikRapor
5.https://www.paraanaliz.com/2021/piyasa/umit-ozla-
le-sorunlu-krediler-canlar-bankacilik-sektoru-icin-cali-
yor-g-2847/; https://t24.com.tr/video/prof-daron-acemog-
Llu-cok-buyuk-korkum-var-turkiye-de-ekonomik-kriz-derinle-
sebilir, 39127

6. Anayasa Mahkemesi Ikinci Bolim Bireysel basvuru
no:2015/2070

7. Anayasa Mahkemesi ikinci Bolim Bireysel basvuru no:
2014/2496; 2014/2458; Anayasa Mahkemesi Birinci Bolum
Bireysel basvuru no: 2014/2457; 2014/2459; 2014/2460;
2014/2462.

8.Danistay 13. Dairesi 28.05.2018 E:2014/3359 K:2018/1887
sayili karari.

9. Zeynep Giinler; Ozellestirme ve idari Yargl, Tiirkiye Adalet
Akademisi Dergisi, Y1l 11,Sayi 44 (Ekim 2020) ss.1-22.

10. Yargitay 11. Hukuk Dairesi 2021/2749 E., 2021/3294
K.; 2020/1251 E., 2021/1228 K.; Yargitay 23. Hukuk Dairesi
2019/3238 E.,2021/86 K.; 2018/2125 E.,2021/166 K; Yargi-
tay 15. Hukuk Dairesi 2020/1688 E., 2021/150 K.;.Yargitay 3.
Hukuk Dairesi 2020/6519 E., 2020/8154 K.

11. Konu hakkinda detayli bilgi icin bakiniz; Yargitay Hu-
kuk Genel Kurulu 2007/10-358 E., 2007/337 K.; 2017/489
E., 2018/1176 K.; 01.07.2012 tarihinden itibaren yurulikte
bulunan 6102 sayili Turk Ticaret Kanunun 547. Maddesinde
“(1) Tasfiyenin kapanmasindan sonra ek tasfiye islemlerinin
yapilmasinin zorunlu oldugu anlasilirsa, son tasfiye memur-
lari, yonetim kurulu uyeleri, pay sahipleri veya alacaklilar,
sirket merkezinin bulundugu yerdeki asliye ticaret mahke-
mesinden, bu ek islemler sonuclandirilincaya kadar, sirketin
yeniden tescilini isteyebilirler. (2) Mahkeme istemin yerinde
olduguna kanaat getirirse, sirketin ek tasfiye icin yeniden
tesciline karar verir ve bu islemlerini yapmalari i¢in son
tasfiye memurlarini veya yeni bir veya birkag kisiyi tasfiye
memuru olarak atayarak tescil ve ilan ettirir.“ hikmi bulun-
maktadir. Bu duzenleme ihya davalari i¢in yasal dayanaktir.
12. Anayasa Mahkemesi Birinci Bolim Bireysel basvuru no:
2017/26283.

13.Danistay 13. Dairesi 12.02.2019 E:2019/388 K: 2019/333.
14. Konunun 0zel olarak diizenlemesi gerektigi gorlis icin
bakiniz; Baris Acun, idari Yargilama Usuliinde Yargilamanin
Yenilenmesi Basvurusu, inonii Universitesi Hukuk Fakiiltesi
Dergisi- 11(1): 338-352 (2020)

15. Yargitay 4. Hukuk Dairesi, 2020/2485 E., 2020/3937 K,;
2020/2199 E., 2020/2157 K.; 2020/283 E., 2020/1698 K.

16. Manevi tazminat taleplerinin kabul edilip edilmedigi ve
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manevi tazminatin miktari hakkinda Cemil
Kaya, Idari Yargida Mahkeme Kararlarinin
Uygulanmamasi Nedeniyle Manevi Tazmi-
nat, Erzincan Binali Yildirim Universitesi Hu-
kuk Fakultesi Dergisi Cilt XIV (1-2) ss.59-77.
17.Yargitay 4. Hukuk Dairesi 2018/4882
E., 2019/1953 K..

18. Yargitay 5. Ceza Dairesi , 2014/842 E.,
2016/2813 K.

19. Anayasa Mahkemesi Birinci Bolum Bi-
reysel Bagvuru no: 2015/14411; 2013/9039.
20. Anayasa Mahkemesi Genel Kurulu Birey-
sel bagvuru no: 2020/32949.

21. Yargitay 10. Hukuk Dairesi 2020/93 E.,
2020/3345 K.; Yargitay 11. Hukuk Dairesi
20207478 E., 202074611 K.; Yargitay 12. Hu-
kuk Dairesi 2020/4139 E., 2020/10705 K..
22. Ece Goztepe Celebi, “Bireysel Basvuru
Kararlarinin Baglayiciigi ve icrasi Sorunu
ile Kurumsallasma Ihtiyaci, Anayasa Yar-
gisi Dergisi, 2016, Cilt 33, ss. 93-118. htt-
ps://insanhaklariizleme.org/hrm/yayin_list.
php?gs=mahkeme%20kararlar%C4%B1n%-
C4%B1n%20icras%C4%B1 &f=all&criteri-
a=or&page=Llist1#.

23. https://www.anayasa.gen.tr/irfan-fi-
dan-olayi.htm
24.https://insanhaklariizleme.org/hrm/ya-
yin_list.php?qs=uygulanmas%C4%B1%20
Yarg%C4%B1%20Ba%C4%9F%C4%B1m-
s%C4%B1z1%C4%B1%C4%9F %C4%B1%20
ile%20ilgili&f=all&page=listl
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pany for additional liquidation and appoints the last liquidator
or one or more new liquidators to carry out these transactions,
and has them registered and announced? and this provision is the
general legal basis for the revival case..

12. First Section, the judgment for the case with the application
no: 2017/26283, dated January 15th, 2020.

13. The judgment of the 13th office of the Council of State,
E:2019/388 K: 2019/333, dated February 12th, 2019.

14.For an opinion that the subject should be arranged specifical-
ly, see; Baris Acun,Application for Retrial in Administrative Proce-
dure,Inonu University Law Review - InULR 11(1): 338-352 (2020)
15.The 4th Civil Chamber of the Court of Cassation, 2020/2485
E, 2020/3937 K.; 2020/2199 E., 2020/2157 K.; 2020/283 E,
2020/1698 K.

16. Regarding the cases in which requests for non-pecuniary
damage is awarded and not, and the amount of non-pecuniary
damage, see Cemil Kaya, idari Yargida Mahkeme Kararlarinin
Uygulanmamasi Nedeniyle Manevi Tazminat Istemi (Request for
Non-Pecuniary Damage Due to Failure to Enforce Court Decisions
in Administrative Judgment,) Erzincan Binali Yildinm University
Journal of Law Faculty, Vol XIV (1-2) pp.59-77.

17.The 4th Civil Chamber of the Court of Cassation, 2018/4882
E,2019/1953 K.

18.The 5th Criminal Chamber of the Court of Cassation,2014/842
E,2016/2813 K.

19. First Section, the judgments on the individual applications
no: 2015/14411, dated June 23rd, 2020 and 2013/9039, March
30th,2016.

20. Plenary Assembly judgment for the individual application no:
2020/32949, dated January 21st,2021.

21. See the judgments by the 10th Civil Chamber of the Court
of Cassation, 2020/93 E., 2020/3345 K.; by the 11th Civil Cham-
ber of the Court of Cassation, 2020/478 E., 2020/4611 K.; by
the 12th Civil Chamber of the Court of Cassation, 2020/4139
E. 2020/10705 K.. Ece Goztepe Celebi, “Bireysel Basvuru Karar-
larinin Baglayiciligi ve

jcrasi Sorunu ile Kurumsallagma ihtiyaci [Bindingness of Individ-
ual Application Judgments, Executional Problems, and the Need
for Institutionalization]’, Anayasa Yargisi Dergisi, 2016, Volume
33,pp.93-118.
22.https://insanhaklariizleme.org/hrm/yayin_list.
php?qs=mahkeme%20kararlar%C4%B1n%C4%B1n%20
icras%(C4%B1&f=all&criteria=or&page=Llist1#. (access date: May
20th, 2021)

23 https://www.anayasa.gen.tr/irfan-fidan-olayi.htm

24 .https://insanhaklariizleme.org/hrm/ya-
yin_list.php?qs=uyqulanmas%C4%B1%20
Yarg%C4%B1%20Ba%C4%9F%C4%B1ms%C4%B-
121%C4%B1%C4%9F%C4%B1%20ile%20ilg-
ili&f=all&page=List1 (access date: May 20th, 2021)









RULE 9.2 COMMUNICATION ON AYETULLAH
AY GROUP OF CASES

DGl Directorate General of Human Rights

and Rule of Law

Department for the Execution of Judgments of
the ECtHR

F-67075 Strasbourg Cedex FRANCE

Email: DGI-Execution@coe.int

30.07.2021
COMMUNICATION

In accordance with Rule 9.2.of the Rules of the
Committee of Ministers regarding the super-
vision of the execution of judgments and of
terms of friendly settlements by Life Memory
Freedom Association

in Ayetullah Ay v. Turkey (29084/07 and
1191/08)

1.INTRODUCTION

1. The present Rule 9.2 submission concerns
general measures and updated information
concerning the following cases: Ayetullah Ay v.
Turkey (no.29084/07 and 1191/08.)

2. Life Memory Freedom Association [Yasam
Bellek Ozgiirlik Dernegi] is a non-governmen-
tal organization working in the field of human
rights. The Association made applications to
the Constitutional Court and the European
Court of Human Rights regarding restrictions
to the freedom of expression. Among the
members of the Association are lawyers who
have experience in similar criminal cases and
academics who are specialized in civil law and
other related legislations.*

2.CASE DESCRIPTION

3. The Ay Case judgment (no. 29084/07 and
1191/08) concerns unfair criminal proceed-
ings relating to terrorism, resulting in the
applicant’s sanctioning to aggravated life im-
prisonment without possibility of release, due
to several procedural shortcomings, including
the failure of domestic courts to address the
applicant’s specific and detailed arguments
regarding the authenticity, veracity and qual-
ity of the evidence or their rejection without
sufficient reasoning as well as their failure to
give sufficient reasons for the conviction and

AYETULLAH AY DAVASI
KURAL 9.2. BiLDIRIMI

DGI insan Haklari ve Hukukun Ustiinliigii
Genel Miidiirliigii

AIHM Kararlarinin icrasi Dairesi
F-67075 Strasbourg Cedex FRANSA
Email: DGI-Execution@coe.int

16.07.2021

Kararlarin icrasinin ve dostane ¢ozim kosullarinin
devlet tarafindan denetlenmesine iliskin Bakanlar Ko-
mitesi Kural 9.2 uyarinca Yasam Bellek Ozgurliik Der-
negi tarafindan Ay Davasi (29084/07 ve 1191/08)

icin hazirlanmis bildirim.

1.GIRIS

1. Bu Kural 9.2 bildirimi, Ay Davasi (no. 29084/07 ve
1191/08) ile ilgili genel tedbirleri ve glincel bilgileri
icermektedir.

2. Yasam Bellegi Ozgiirlik Dernegi insan haklari ala-
ninda calisan bir sivil toplum kurulusudur. Dernek,
ifade o6zgurluglne getirilen kisitlamalarla ilgili olarak
Anayasa Mahkemesine ve Avrupa insan Haklari Mah-
kemesi’ne basvuruda bulunur. Dernek uyeleri arasinda
benzer davalarda deneyim sahibi avukatlar ile sivil hu-
kuk ve ilgili diger mevzuat konularinda uzmanlasmis
akademisyenler bulunmaktadir.

2.DAVANIN TANIMI

3. Ay karari (no. 29084/07 and 1191/08.) adil yargi-
lanma hakki baglaminda o6zellikle avukat yardimin-
dan yararlanma hakki, deliller ile ilgili glivenceler ve
gerekgeli karar hakki ile ilgilidir. Ay Davasi karari (no.
29084/07 ve 1191/08), yerel mahkemelerin, bagvuru-
cunun kanitlarinin gercekligi, dogrulugu ve niteligine
iliskin spesifik ve ayrintili argimanlarini incelemek-
sizin veya yeterli gerekce gostermeksizin reddetme-
lerini ve ayrica mahkumiyet igin yeterli gerekce gos-

41



termemelerini ve taraflarin beyanlarini gerektigi gibi
incelememelerini de iceren cesitli usuli eksiklikler
nedeniyle, bagvuranin sartli tahliye imkani olmaksizin
agirlastirilmis miebbet hapis cezasina ¢arptirilmasiyla
sonuclanan terorle ilgili haksiz cezai takibatla ilgilidir.
Avrupa Mahkemesi, boyle bir durumun adil yargilan-
manin temel gereklerinden agik¢a yetersiz kaldigina,
adil yargilanma fikrine zarar verdigine ve demokratik
bir toplumda mahkemelerin kamuoyunda uyandirmasi
gereken guveni baltaladigina karar vermistir (Madde
6,88 1 ve 3).

3.iLGILI GUNCEL GELISMELER
(2015°'TEN BUGUNE)

3.1. AVUKAT YARDIMINDAN
YARARLANMA HAKKI

4. Ay kararina konu olayda basvurucu goézaltina alin-
digi esnada ve ayrica evinde yapilan aramada avukat
yardimindan yararlandirilmamistir. i¢ hukukta avukat
yardimindan yararlanma hakki ile ilgili agir sorunlar
devam etmektedir.

5. Avukat yardimindan yararlanma hakkinin talep
edildigi ile ilgili ispat yiikii i¢ hukukta diizenlenme-
mis olup, Anayasa Mahkemesi tarafindan basvurucu-
lar iizerinde kabul edilmektedir. Anayasa Mahkemesi
22.07.2020 tarihli bir kararinda? “..36. Somut olayda
basvurucu tutuklandiktan sonra on gun boyunca avu-
katiyla gorusturilmemesi nedeniyle tutukluluga etki-
li bir sekilde itirazda bulunamadigini ileri sirmustar.
Bagvurucu, basvuru formunda ve ekindeki belgelerde
s6z konusu slre icinde avukatiyla gorisme talebinde
bulunduguna ve bu talebinin reddedildigine dair bir
belge sunmamis ya da buna iliskin bir bilgi vermemis-
tir...” degerlendirmesi yapmistir. Avukat yardimindan
yararlanma hakki ile ilgili ispat yiikiiniin bagvurucu
lizerine yiikletilmesi ve tutuklu bir kisinin on giin siire
ile avukat ile goriistiiriilmemesinde herhangi bir sorun
bulunmamasi avukat yardimindan yararlanma hakki-
nin uygulamasini oldukca daraltmaktadir.
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to properly examine the submissions of the
parties. The European Court found that such
a situation evidently fell short of the elemen-
tary requirements of a fair trial, prejudiced the
appearance of the fair administration of jus-
tice and undermined the confidence that the
courts in a democratic society must inspire in
the public. (Article 6,881 and 3)

3.CURRENT LEGAL
(2015-PRESENT)

3.1. THE RIGHT TO BENEFIT FROM THE
ASSISTANCE OF A LAWYER

4. In the incident subject to the Ayetullah Ay
judgment, the applicant was not assisted by a
lawyer during his detention and also during
the search at his house. Serious problems re-
main regarding the right to legal assistance in
domestic law.

PRACTICE

5.The issue of proving that an accused person
lodged an application for the right to legal as-
sistance is not regulated in domestic law. The
Constitutional Court accepted that the appli-
cants had to prove that an application was
made regarding the right to benefit from the
assistance of a lawyer. The following excerpt is
from the judgment of the Constitutional Court
dated July 22nd, 20202 “...36. In the concrete
case, the applicant claimed that he could not
effectively object to his detention because he
was not allowed to meet with his lawyer for
ten days after his arrest. In the application
form and the documents attached to it, the ap-
plicant did not provide any document or infor-
mation regarding that he requested a meeting
with his lawyer within the aforementioned
period and that this request was rejected..”
The fact that the burden of proof regarding
the right to benefit from the assistance of a
lawyer is on the applicant,and that not allow-
ing a detained person to meet with a lawyer
for ten days is not identified as a problem, nar-
rows considerably the application of the right
to benefit from the assistance of a lawyer.

6. According to the established jurisprudence
of the Constitutional Court, allegations of vi-
olations of the right to benefit from the assis-
tance of a lawyer should be brought forward
after all judicial processes are completed.
Claims of not benefiting from legal assistance
regarding pending cases are deemed inadmis-
sible due to failure to exhaust the remedies.’
The following excerpts are from the judgment
of the Constitutional Court dated September



30th, 2020* “..100. The applicant claimed
that his right to defense was restricted and his
right to a fair trial was violated due to the fact
that his meeting with his lawyer was recorded
by technical means, the prison guard officer
monitored the interview, and duration of the
meeting and the exchange of documents was
limited...104. In the concrete case, it is under-
stood that the trial against the applicant has
not been concluded (see & 33),and according-
ly, it is understood that there is an opportu-
nity to examine these allegations, which are
put forward within the scope of the right to a
fair trial, during the trial process and through
the law. For the reasons explained, it should
be decided that this part of the application
is inadmissible due to the failure to exhaust
the remedies..” It is clear that this case-law
severely limits the right to benefit from the
assistance of a lawyer, considering that the
ongoing issue of excessive length of criminal
proceedings in the country Furthermore, in
order to have a fair trial, the applicants are
placed in a situation where they can only rely
on the possibility of reopening a case through
extraordinary proceedings.

7.1t is also seen that there are practices that
actually eliminate the benefit of the assis-
tance of a lawyer. Moreover, the allegations of
fair trial violations related to such situations
were found unacceptable by the Constitu-
tional Court. The following excerpt is from a
judgment of the Constitutional Court dated
June 9th,2020°:"...125. The applicant claimed
that his right to a fair trial was violated, and
that he could not make an effective defense
since he was not allowed to benefit from the
assistance of a lawyer he determined while
in custody, and since he could meet with the
compulsory defense attorney on the last day of
his detention, and that this meeting was held
under the supervision of the prison guard and
recorded on camera, .... 128. In the concrete
case, the applicant gave a statement before
the law enforcement officer and at the pros-
ecutor’s office before his compulsory lawyer.
In addition, considering the reasoning of the
conviction, it is seen that the statements of
the applicant while in custody are not taken
as a basis for the judgment. On the other hand,
the applicant benefited from the assistance of
his own counsel in the further stages of the
proceedings. Therefore, it is clear that there is
no violation of the right to benefit from the
assistance of a lawyer.129.For the reasons ex-

6. Anayasa Mahkemesinin yerlesik ictihadina gére avu-
kat yardimindan yararlanma hakki ile ilgili ihlal iddi-
alarinin tiim yargisal siire¢ler tamamlandiktan sonra
ileri siiriilmesi gerekmektedir. Derdest davalar ile ilgili
avukat yardimindan yararlanmama iddialari basvuru
yollarinin tiiketilmemesi nedeniyle kabul edilemez
bulunmaktadir.* Anayasa Mahkemesi 30.09.2020 ta-
rihli kararinda* “..100. Basvurucu; avukatiyla goris-
mesinin teknik araclarla kayda alinmasi, infaz memu-
runun gorismeyi izlemesi ve gorisme suresi ile belge
alisverisinin siirlandirilmasi nedenleriyle savunma
hakkinin kisitlandigini ve adil yargilanma hakkinin
ihlal edildigini ileri surmuistir...104. Somut olayda
basvurucu hakkindaki yargilamanin sonuglanmadigi
(bkz. & 33) buna gore de adil yargilanma hakki kapsa-
minda ileri surulen bu iddialarin yargilama surecinde
ve kanun yolunda incelenmesi imkaninin bulundugu
anlasilmaktadir. 105. Agiklanan gerekgelerle basvu-
runun bu kisminin basvuru yollarinin tiketilmemesi
nedeniyle kabul edilemez olduguna karar verilmesi
gerekir...”degerlendirmesi yapmistir. Bu ictihadin iil-
kede ceza yargilama siireclerinin ¢ok uzun siirdiigii de
dikkate alindiginda avukat yardimindan yararlanma
hakkini ¢cok agir bir sekilde sinirlandirdigi agiktir.

7. Avukat yardimindan yararlanmayi fiilen ortadan kal-
diran uygulamalarin varligi da gériilmektedir. Ustelik
bu tiir durumlar ile ilgili adil yargilanma ihlali iddialari
Anayasa Mahkemesi tarafindan kabul edilemez bulun-
mustur. Anayasa Mahkemesi 09.06.2020 tarihli kara-
rinda® “..125. Basvurucu; gozaltinda kendi belirledigi
bir avukat yardimindan yararlandirilmadigini, zorunlu
midafiyle gozaltinin son giininde gorusebildigini, bu
gorusmenin de infaz koruma gorevlisi nezaretinde
ve kamera kaydina alinarak gerceklestirilebildigini,
bu nedenlerle etkili bir savunma yapamadigini be-
lirterek adil yargilanma hakkinin ihlal edildigini ileri
surmustur.... 128. Somut olayda basvurucu, goézaltinda
kollukta ve savcilikta zorunlu midafi huzurunda ifade
vermistir. Ayrica mahk(miyet kararinin gerekgesi dik-
kate alindiginda basvurucunun gozaltindaki ifadeleri-
nin hiikme esas alinmadigi gériilmektedir. Ote yandan
basvurucu yargilamanin ileriki asamalarinda kendi
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belirledigi mudafinin yardimindan yararlandiritmistir.
Dolayisiyla mudafi yardimindan yararlanma hakkina
yonelik bir ihlalin olmadiginin agik oldugu anlasilmis-
tir. 129. Aciklanan gerekcelerle basvurunun bu kismi-
nin agik¢a dayanaktan yoksun olmasi nedeniyle kabul
edilemez olduguna karar verilmesi gerekir...” deger-
lendirmesi yapmistir. Anayasa Mahkemesi 04.05.2020
tarihli kararinda’ “..34. Basvurucu, gozaltinda ifadesi
alinmadan once avukatiyla gorisemedigini belirterek
adil yargilanma hakkinin ihlal edildigini ileri sirmus-
tar.... 37. UYAP araciligiyla erisilen belgeler ile Bakan-
Lik gorusinde yer alan bilgiler cercevesinde 17/7/2016
tarihinde gozaltina alinan basvurucunun 20/7/2016
tarihinde Cumhuriyet savcisi tarafindan avukatinin da
hazir bulundugu halde ifadesinin alindigi, ifade alma
islemine baslanmadan 6nce basvurucuya sorusturma
konusu sucun anlatilarak midafinin hukuki yardimin-
dan yararlanma hakkinin bulundugunun bildirildigi ve
bu durumun ifade tutanaginda agik¢a yer aldigi go-
rulmustur. Diger yandan sorusturmanin devamindaki
sorgu ve diger islemlerde de basvurucunun avukat
yardimindan yararlandigi tespit edilmistir. 38. Yukarida
belirtilen hususlar ile birlikte basvurucunun sikayetini
soyut ve genel ifadelerle ileri sirmls oldugu da go-
zetildiginde adil yargilanma hakkinin ihlal edildigine
iliskin iddianin acik¢a dayanaktan yoksun oldugu so-
nucuna varilmistir. 39. Aciklanan gerekgelerle basvu-
runun bu kisminin agik¢a dayanaktan yoksun olmasi
nedeniyle kabul edilemez olduguna karar verilmesi
gerekir...” degerlendirmesi yapmistir. infaz koruma gé-
revlisi gozetiminde ve kamera kaydi yapilarak avukat
yardimindan yararlandirma avukat yardimindan yarar-
lanma hakkini ¢ok agir bir sekilde sinirlandirmaktadir.
Bu agirlikta bir sinirlandirmanin somut gerekgesi gos-
terilmemistir. Ote yandan ifade almadan énce avukat
ile goriistiiriilme imkani saglanmadigi iddiasinin so-
yut ve genel olarak ifade edilerek dayanaktan yoksun
bulunmasi da avukat yardimindan yararlanma hakkini
agir bir sekilde zedelemistir. Bu sorunlara Avrupa Kon-
seyi insan Haklari Komiseri Dunja Mijatovi¢ tarafindan
hazirlanan 19 Subat 2020 tarihli raporun 68. paragra-
finda da acikca isaret edilmistir.?
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plained, it must be decided that this part of the
application is inadmissible as it is manifestly
ill-founded..”. In another judgment of the Con-
stitutional Court dated May 4th, 20207, it is
stated that “..34. The applicant claimed that
his right to a fair trial was violated by stating
that he could not meet with his lawyer before
his statement was taken in custody.... 37.With-
in the framework of the documents accessed
through UYAP and the information contained
in the opinion of the Ministry, the statement of
the applicant, who was detained on July 17th,
2016, was taken by the public prosecutor on
July 20th, 2016 as his lawyer was present. He
had the right to benefit from legal aid and this
situation was clearly stated in the statement.
On the other hand, it has been determined
that the applicant benefited from the assis-
tance of a lawyer in the interrogation and oth-
er proceedings following the investigation. 38.
Considering the fact that the applicant has put
forward his complaint in abstract and general
terms, together with the above-mentioned
issues, it has been concluded that the claim
that the right to a fair trial has been violated is
clearly baseless. 39.For the reasons explained,
it must be decided that this part of the ap-
plication is inadmissible as it is manifestly
ill-founded..”. Benefiting from the assistance
of a lawyer under the supervision of a prison
guard and having the lawyer-client meeting
recorded severely limits the right to benefit
from legal assistance.No concrete justification
for this severe limitation has been provided.
On the other hand, it was considered that the
applicant’s allegation (i.e, he was not given
the opportunity to meet with a lawyer before
taking a statement) was expressed in an ab-
stract and general manner, and was therefore
baseless. This severely damaged the right to
benefit from legal assistance. These problems
were also clearly pointed out in paragraph
68 of the report dated February 19th, 2020,
prepared by Dunja Mijatovi¢, the Council of
Europe Commissioner for Human Rights.

8. Furthermore, on one hand, the judgments
given by the Constitutional Court which iden-
tify violations of the right to benefit from the
assistance of a lawyer were not implemented.’
On the other hand, the violation judgments of
the European Court of Human Rights regard-
ing the lack of legal assistance are not im-
plemented in domestic law. In a judgment of
the Constitutional Court dated February 24th,
2021% it is stated that “.. In the concrete case,



it is understood that the applicants were con-
victed of the alleged crime in line with,among
other evidence, the statements taken without
a lawyer, and which were later not confirmed
in Court, and that these statements taken
while in custody were used as evidence for the
conviction in a decisive way. These statements
should not be taken as a basis for the convic-
tion for the rectification of the violation, the
violation cannot be considered to have been
remedied without this. As a result, although
the ECHR's violation judgment affects the
soundness of the final verdict and therefore
constitutes a serious justification for retrial,
the interpretation made regarding the im-
plementation of the Law No. 5271 does not
coincide with the ECtHR judgment, and does
not include a careful examination as required
by Article 36 of the Constitution. It has been
understood that the requirements of the ECHR
judgment have not been fulfilled and the vi-
olation of the right to benefit from the assis-
tance of a lawyer has not been remedied..”
General problems related to the effectiveness
of the individual application to the Constitu-
tional Court were also clearly pointed out in
the 95th and following paragraphs in the re-
port dated February 19th, 2020, prepared by
Dunja Mijatovic, the Council of Europe Com-
missioner for Human Rights."?

9.Areport® published recently by Life Memory
Freedom Association also points out the seri-
ous problems related to benefiting from legal
assistance. In this report, it is stated that ..
the interviews with lawyers show that lawyers
have strong prejudices about the identities of
individuals and this situation poses a major
obstacle to effective legal assistance. It is un-
derstood that lawyers do not have sufficient
knowledge about the rules and practices re-
lated to human rights and they do not attach
much importance to the issue. In addition, the
problems related to access to a lawyer and
confidential meetings between the lawyer
and the client add different dimensions to
the problems experienced in this context and
increase the violations of rights even more.**

3.2. ISSUES RELATING TO EVIDENCE
AND MOTIVATION OF COURT JUDG-
MENTS

3.2.1.IN TERMS OF THE SEARCH JUDG-
MENTAND ITS IMPLEMENTATION

10.In the case of the Ay judgment, it was ruled

8. Avukat yardimindan yararlanmama nedeniyle Ana-
yasa Mahkemesi tarafindan verilen ihlal kararlarinin
da uygulanmadigi gériilmektedir.” Ote yandan avu-
kat yardimindan yararlanmama ile ilgili Avrupa insan
Haklari Mahkemesi'nin ihlal kararlarinin i¢ hukukta
uygulanmadigi goriilmektedir. Anayasa Mahkemesi
24.02.2021 tarihli bir kararinda*® “...Somut olayda bas-
vurucularin diger deliller yaninda mudafi olmaksizin
alinan ve daha sonra Mahkemede dogrulanmayan ifa-
deleri dogrultusunda isnat edilen suctan mahkdmiyet-
lerine karar verildigi, gozaltinda iken alinan bu ifade-
lerin mahkGmiyet igin belirleyici bigcimde kanit olarak
kullanildigi anlasilmaktadir. ihlalin giderimi icin bu
ifadelerin mahk(miyete esas alinmamasi gerekir, bu
yapilmadan ihlal giderilmis sayilamaz. Sonug olarak
AIHM’in ihlal kararinin kesin hiikmiin sihhatini etkile-
digi,dolayisiyla yeniden yargilama yapilmasi konusun-
da ciddi bir gerekce olusturdugu halde 5271 sayili Ka-
nun’'un'! uygulanmasi ile ilgili yapilan yorumun AiHM
karariyla ortismedigi, Anayasa’nin 36. maddesinin ge-
rektirdigi ol¢lide ve 6zende bir inceleme icermedigi,
AIHM tarafindan verilen ihlal kararinin gereklerinin
yerine getirilmedigi, mudafi yardimindan yararlanma
hakkina yonelik ihlalin giderilemedigi anlasilmistir...”
degerlendirmesi yapmustir. Avrupa Konseyi insan Hak-
lari Komiseri Dunja Mijatovi¢ tarafindan hazirlanan
19 Subat 2020 tarihli raporun 95. ve sonraki parag-
raflarinda Anayasa Mahkemesine bireysel basvurunun
etkinligine iliskin genel sorunlar da acik¢a belirtilmis-
tir.2

9. Yakin tarihte Yasam Bellek Ozgirliik Dernegi tara-
findan yayinlanan bir raporda®® da avukat yardimindan
yararlanma ile ilgili agir sorunlara isaret edilmektedir.
Bahsi gecen raporda'* “..6zellikle avukat goriigmele-
rinden elde edilen sonuglar avukatlarin kisilerin kim-
liklerine yonelik giiclii onyargilara sahip olduklarini
ve bu durumun etkili avukat yardiminin 6niinde biiyiik
bir engel olusturdugunu gostermektedir. Avukatlarin
insan haklar ile ilgili kural ve uygulamalar konusun-
da yeterli bilgiye sahip olmadiklari ve konuyu cok da
onemsemedikleri anlagilmaktadir. Ayrica avukata eri-
sim ve avukat miivekkil arasinda gizli gériisme yapila-
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bilmesi ile ilgili sorunlar bu kapsamda yasanan sorun-
lara farkli boyutlar ekledigi gibi hak ihlallerini daha da
artirmaktadir...” degerlendirmesi yapilmistir.

3.2. DELILLER VE MAHKEME KARARLARININ
GEREKCELERI ILE ILGILi MESELELER

3.2.1. ARAMA KARARI VE UYGULAMASI
BAKIMINDAN

10. Ay kararina konu olayda, delillerin elde edilmesi ile
ilgili bir arama islemi nedeniyle adil yargilanma hak-
kinin ihlal edildigine hiikmedilmistir. i¢ hukukta delil
elde edilmesine yonelik arama kararlari ile ilgili agir
sorunlar devam etmektedir.

11. Kanuni bir temeli bulunmayan arama kararlarinin
yerine getirilmesi ve delil elde edilmesi ile ilgili ihlal
iddialari, bir baska davada Anayasa Mahkemesi tara-
findan agik¢a yasal dayanaktan yoksun ya da kabul edi-
lemez bulunmustur. Anayasa Mahkemesi 11.01.2018
tarihli kararinda®® “...199. Basvurucu, hakkinda verilen
arama kararinin hukuka aykiri oldugunu ileri sirmus-
tdr. Basvurucuya gore hukuka aykiri olan bu kararlara
dayanilarak evinin aranmasi 0zel hayata saygi ve ko-
nut dokunulmazLligi haklarini ihlal etmistir. 206. Bu iti-
barla basvurucu, soyut olarak dile getirdigi bu bolim-
deki ihlal iddialarina iliskin olarak delillerini sunma ve
bireysel basvuru kapsamindaki haklardan hangisinin
hangi nedenle ihlal edildigine iliskin agiklamalarda
bulunma yonindeki yukimlalugind yerine getirme-
mistir. 207. Aciklanan nedenlerle basvurucunun arama
kararlari nedeniyle adil yargilanma, 6zel hayata saygi
ve konut dokunulmazligi haklari ile ... iliskin iddiala-
rinin temellendirilmemis oldugu anlasildigindan bas-
vurunun bu kisminin agikga dayanaktan yoksun olmasi
nedeniyle kabul edilemez olduguna karar verilmesi
gerekir...” degerlendirmesi yapmistir. Bagvurucu Ana-
yasa Mahkemesinin eski iiyesi olan yiiksek yetkili bir
yargictir. Basvurucu daha sonra Avrupa insan Haklari
Mahkemesine de basvurmus ve Avrupa insan Haklari
Mahkemesi 16.04.2019 tarihli kararinda®® “..142. Mah-
keme bilhassa, bu tedbirin basvuranin s6z konusu sucu
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that the right to a fair trial was violated due
to a home search process related to obtain-
ing the evidence. Serious problems remain
regarding search warrants for obtaining evi-
dence in domestic law.

11. In another case referred to the Consti-
tutional Court, the allegations of violations
regarding the execution of search warrants
which have no legal basis, and unlawful ob-
taining of evidence were clearly found to be
devoid of legal basis or unacceptable by the
Constitutional Court. The Constitutional Court,
in its judgment dated January 11th, 2018,
stated that “.. 199. The applicant claimed
that the search warrant issued against him
was unlawful. According to the applicant, the
search of his house based on these unlawful
judgments violated his rights to respect for
private life and immunity of residence. ... 206.
In this respect, the applicant has not fulfilled
his obligation to present his evidence re-
garding the alleged violations in this section,
which was expressed in an abstract way, and
to make explanations regarding which of the
rights within the scope of the individual ap-
plication has been violated and for what rea-
son. 207. For the reasons explained, it should
be decided that this part of the application is
inadmissible as it is manifestly ill-founded,
since it is understood that the claims of the
applicant regarding the right to a fair trial,
respect for private life and inviolability of
residence due to the search warrants are not
grounded...” The applicant is a supreme judge,
a former member of the Constitutional Court.
The applicant in this case, Alparsan Altan,
then applied to the European Court of Human
Rights and in its judgment dated April 16th,
2019%, the European Court of Human Rights
stated that “..142. In particular, the Court
notes that it does not appear from the order
by the magistrate for the applicant’s detention
that that measure was based on any factual
evidence indicating the existence of a strong
suspicion, such as witness statements, or any
other fact or information giving cause to sus-
pect the applicant of having committed the
offence in question (see paragraph 20 above).
Admittedly, the magistrate sought to justify
his judgment by referring to Article 100 of the
CCP and to the evidence in the file. However,
he simply cited the wording of the provision
in question and listed the material in the file
(namely the evidence as it stood, the records
included in the file, the judgments of 17 July



2016 by the presidents’ offices at the Court
of Cassation and the Supreme Administrative
Court, the reports on searches and seizures
and the entire contents of the case file), with-
out taking the trouble to specify the individual
items in question, even though they concerned
not only the applicant but also thirteen other
suspects. In the Court’s view, the vague and
general references to the wording of Article
100 of the CCP and to the evidence in the file
cannot be regarded as sufficient to justify the
‘reasonableness” of the suspicion on which
the applicant’s detention was supposed to
have been based, in the absence either of a
specific assessment of the individual items of
evidence in the file, or of any information that
could have justified the suspicion against the
applicant, or of any other kinds of verifiable
material or facts (see, mutatis mutandis, Lazo-
roski v. the former Yugoslav Republic of Mace-
donia, no.4922/04, § 48, 8 October 2009, and
Ilgar Mammadoyv, cited above, & 97). 143. For
the reasons set out above, the Court considers
that no specific facts or information giving rise
to a suspicion justifying the applicant’s deten-
tion were mentioned or produced during the
initial proceedings, which nevertheless con-
cluded with the adoption of such a measure
in respect of him....” There is no legal basis
for a supreme judge to be searched if there
is no specific fact or information that would
raise a suspicion that would warrant a crimi-
nal investigation. However, the Constitutional
Court found no problems with this. Similarly,
in another case, in the judgment of the Con-
stitutional Court dated April 12th, 2018Y,it is
stated that “...90. The applicant -as a member
of the Constitutional Court- stated that it
was not possible to conduct an investigation
against him by the Ankara Chief Public Pros-
ecutor’s Office, and that his residence and
workplace were searched based on the search
warrant issued by non-authorized authorities,
and claimed that his rights to privacy and pri-
vacy of his home were violated.... 95. In the
concrete case, in accordance with the written
instruction of the Ankara Chief Public Prose-
cutor’s Office, the applicant’s residence, work-
place and vehicle were searched on July 16th,
2016.Whether these searches are legal or not
can be examined in the lawsuit to be filed
under Article 141 of the Law No. 5271.1f it is
determined that the searches in question are
unlawful through a lawsuit to be filed within
the scope of this article, compensation may be
awarded in favor of the applicant. According-

isledigi siphesine yol agan tanik ifadeleri veya diger
herhangi bir olgu ya da bilgi gibi kuvvetli siphenin
varligina isaret eden herhangi bir olgusal delile da-
yandirildiginin hakimin bagvuranin tutuklanmasi kara-
rindan anlasilmadigini kaydetmektedir (bkz. yukarida-
ki 20. paragraf). Kabul edilmelidir ki, hakim, CMK’nin
100 maddesine ve dosyadaki delile atifta bulunarak
kararini hakli kilmaya calismistir. Bununla birlikte,
sadece basvurani degil, diger on (g supheliyi de ilgi-
lendirmelerine ragmen bahse konu bireysel kalemleri
detaylandirma zahmetine girmeksizin, yalnizca s6z ko-
nusu hukmin metnini ve dosyada sayili materyalleri
(yani mevcut delil durumu, dosyaya konulan raporlar,
Yargitay Baskanliginin ve Danistayin 17 Temmuz 2016
tarihli kararlari, arama ve elkoyma tutanaklari ve tum
dosya muhteviyati) zikretmistir. Mahkemenin gorustne
gore, dosyadaki bireysel delil unsurlarinin degerlendi-
rilmesinin ya da bagvuran hakkindaki supheyi hakli
kilacak herhangi bir bilginin veya dogrulanabilir her-
hangi bir bulgu ya da olgularin yoklugunda, CMK’nin
100. maddesinin metnine ve dosyadaki delile yonelik
muglak ve genel bir atif, basvuranin tutuklanmasinin
dayandirildigi varsayilan stiphenin “makulligini” hak-
L kilmaya yeterli gérilemez (bkz.,gerekli uyarlamalar-
la, Lazoroski/Makedonya Eski Yugoslav Cumbhuriyeti,
B. No. 4922/04, 08 Ekim 2009, § 48ve yukarida anilan
Ilgar Mammadov, § 97). 143.Yukarida agiklanan neden-
lerle Mahkeme, basvuranin tutuklanmasini hakli kilan
supheyi doguracak higbir o6zellikli olgu veya bilginin,
onun hakkinda yine de bdyle bir tedbirin alinmasiyla
sonuclanan ilk muhakemeler suresince anilmadigini
ya da sunulmadigini degerlendirmektedir...” tespiti
yapmistir. Hakkinda cezai bir sorugturma yiiriitiilmesi-
ni gerektirecek bir siiphe doguracak ozellikli olgu ya
da bilgi bulunmayan bir yiiksek yetkili yargi¢ hakkinda
arama islemi yapilmasinin da hicbir kanuni temeli bu-
lunmamaktadir. Ancak Anayasa Mahkemesi bu durum
ile ilgili hicbir sorun tespit etmemistir. Benzer sekil-
de Anayasa Mahkemesi 12.04.2018 tarihli kararinda®’
“..90. Basvurucu -Anayasa Mahkemesi (yesi olarak-
hakkinda Ankara Cumhuriyet Bassavciliginca sorustur-
ma yurutulmesinin mimkin olmadigini, bu itibarla go-
revsiz mercilerce verilmis arama kararina dayanilarak

47



konutunda ve isyerinde arama yapildigini belirterek
ozel hayatin gizliligi ve konut dokunulmazligi haklari-
nin ihlal edildigini ileri sirmastdr.... 95. Somut olayda
Ankara Cumhuriyet Bassavciliginin yazili talimati uya-
rinca basvurucunun konutunda, isyerinde ve aracinda
16/7/2016 tarihinde arama yapilmistir. Bu aramalarin
hukuka uygun olup olmadigi 5271 sayili Kanun’un 141.
maddesi kapsaminda agilacak davada incelenebilir. Bu
madde kapsaminda acilacak dava yoluyla s6z konusu
aramalarin hukuka aykiri oldugu tespit edildiginde
basvurucu lehine tazminata da hukmedilebilecektir.
Buna gore 5271 sayili Kanun'un 141. maddesinde be-
lirtilen dava yolunun bagvurucunun durumuna uygun
telafi kabiliyetini haiz etkili bir hukuk yolu oldugu ve
bu olagan basvuru yolu tiiketilmeden yapilan bireysel
basvurunun incelenmesinin bireysel bagvurunun “ikin-
cillik niteligi” ile bagdasmadigi sonucuna varilmistir...”
degerlendirmesi yapmistir. Bahsi gegen davaya konu
olayda da basvurucu Anayasa Mahkemesinin eski iiye-
si olan yiiksek yetkili bir yargi¢ olan Erdal Tercan’dir.
Bagvurucunun sikayetinin tazminat davasi acilarak
giderilmesi miimkiin degildir.*® Ayrica basvurucu daha
sonra Avrupa insan Haklari Mahkemesine de bagvur-
mus ve Avrupa insan Haklari Mahkemesi 29.06.2021
tarihli kararinda® yapilan arama igleminin kanuni te-
melinin bulunmadigina ve bu nedenle Avrupa insan
Haklar1 Sozlesmesinin 8. maddesinin ihlal edildigine
hiikmetmistir. Danistay’da tetkik hakimi olarak gdrev
yapan bir basvurucunun evinde ve isyerinde yapilan
arama ile ilgili bir bagvuruda da Anayasa Mahkemesi
26.09.2019 tarihli kararinda?® “..148. Basvuru konu-
su koruma tedbirinin turd, suresi, uygulanma tarzi ve
kisinin yasami Uzerindeki etkileri birlikte degerlendi-
rildiginde basvurucunun ugradigi zararin kaginilmaz
olandan agir oldugu veya koruma tedbirinin keyfi uy-
gulandigi degerlendirilmemis; basvurucu da bireysel
basvuru formunda aksini kanitlayacak bir agiklamada
bulunmamistir.149. Basvurunun 06zel hayatin gizliligi
ve konut dokunulmazligi haklarina yonelik bir ihlalin
olmadiginin agik olmasi nedeniyle diger kabul edilebi-
lirlik kosullari yonunden incelenmeksizin agik¢a daya-
naktan yoksun bulunmasi gerektigi degerlendirilmis-
tir..” tespiti yapmistir.
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ly, it has been concluded that the litigation
remedy specified in Article 141 of the Law
No. 5271 is an effective remedy to address
the applicant’s situation, and that the exam-
ination of the individual application made
without exhausting this ordinary remedy is
incompatible with ‘the subordinate nature’ of
the individual application? In this case, the ap-
plicant, Erdal Tercan, is a supreme judge and a
former member of the Constitutional Court. It
is not possible to resolve the applicant’s com-
plaint by filing an action for compensation.’®
In addition, the applicant later applied to the
European Court of Human Rights and in its
judgment dated June 29th, 2021%, the Euro-
pean Court of Human Rights ruled that the
search process had no legal basis and there-
fore, Article 8 of the European Convention on
Human Rights was violated. In an application
regarding the search made at the home and
workplace of an applicant who worked as an
investigative judge at the Council of State,
the Constitutional Court in its judgment dat-
ed September 26th, 20197, stated that “...148.
When the protection measure’s type, duration,
method of application and the effects on the
person’s life are evaluated together, it was not
considered that the damage suffered by the
applicant was more severe than the inevitable
or that the protection measure was applied
arbitrarily; the applicant did not make any
statement to prove the contrary in the individ-
ual application form. 149. Since it is clear that
there is no violation of the right to privacy and
inviolability of private life, it has been consid-
ered that the application should be manifestly
ill-founded without examining it in terms of
other admissibility conditions”

12.1n another case, in its judgment dated De-
cember 17th, 2015%, the Constitutional Court
did not detect any violation of rights regarding
the search warrants issued for persons work-
ing as lawyers and executed by breaking doors
at night. Osman Alifeyyaz Paksiit, the member
who voted against the judgment, commented
as follows: “..10. The applicants have been
practicing law for years and are members of
the Progressive Lawyers Association, which
has been operating legally since 1974. The
People’s Law Office, another organization of
which they are members, has been under sur-
veillance for a while on suspicion of commit-
ting certain crimes. The rogatory documents
were collected over a long period of time and
the applicants did not take any action that



would require their arrest. 11. In this case, al-
though the search carried out in the residenc-
es and offices of the applicants was based on
a legitimate aim and could be deemed neces-
sary in a democratic society, it was not urgent
enough to require a search by breaking the
door at night. For this reason, it cannot be said
that the interference with the privacy of the
applicants’ private life and the inviolability of
their residence was proportionate”

13.0n the other hand, it is seen that the evi-
dence obtained as a result of unlawful search
warrants is used while establishing a convic-
tion in criminal proceedings. In the judgment
of the Constitutional Court dated April 15th,
20157, it is stated that ...50.As a result, within
the scope of the investigation carried out by
the Public Prosecutor about the applicant in
accordance with the domestic law, the proce-
dural deficiencies determined in the law in the
search process carried out in the applicant’s
residence did not make the authenticity of
this transaction and the authenticity of the
evidence obtained as a result of this transac-
tion suspicious,and the applicant did not raise
any objections. In this context, it must be ac-
cepted that the aforementioned deficiency in
the search process, which is the subject of the
application, does not harm the reliability of
the evidence obtained, and therefore does not
harm the fairness of the trial,which resulted in
a conviction based on these evidences.” How-
ever, Nuri Necipoglu, the member who voted
against the judgment, stated that “...19. In the
concrete case, as a result of the search carried
out by the law enforcement officers at around
23:30 on the same day, based on the judgment
of the Office of the Chief Public Prosecutor
dated October 26th, 2008, in which the appli-
cant was also present, the criminal goods that
were the subject of the applicant’s conviction
were seized. However, during this search, apart
from the neighborhood mukhtar, the coun-
cil of elders or any second person from the
neighbors were not present. In this context,
since it is clear that the search, which is the
subject of the application, was made illegal-
ly..” Thus, the evidence obtained as a result of
the search should not have been taken as a
basis for the sentence of conviction. Similarly,
the Constitutional Court in its judgment of July
17th, 2019% in a case regarding the evidence
obtained as a result of a search process carried
out by law enforcement officers without any
search warrant and based on the conviction

12. Avukat olarak faaliyet gosteren kisilere yonelik
verilen ve gece vakti kapi kirmak suretiyle icra edi-
len arama kararlar ile ilgili de Anayasa Mahkemesi
17.12.2015 tarihli bir bagka kararinda?* herhangi bir
hak ihlali tespiti yapmamistir. Karara karsi oy yazan
Uye Osman Alifeyyaz Paksit gorlsiinde “..10. Basvu-
rucular, yillardan beri avukatlik yapmakta olup 1974
yilindan beri yasal olarak faaliyet gosteren Cagdas Hu-
kukcular Derneginin tyesidirler. Orgiitlendikleri diger
bir dernek olan Halkin Hukuk Burosu ise bazi suglarin
islendigi stiphesi ile bir siiredir takip altindadir. istina-
be evraklarinin alinmasi uzun bir stirede gerceklesmis
ve butlin bu zaman zarfinda basvurucularin tutuklan-
masini gerektirecek bir eylemi olmamistir. 11. Bu du-
rumda, basvurucularin konut ve burolarinda yapilan
arama her ne kadar mesru bir amaca dayanmakta ve
demokratik bir toplumda zorunlu sayilabilecek ise de
gece vakti, kapi kirilmak suretiyle arama yapilmasini
gerektirecek derecede acil degildir. Bu nedenle, olayda
basvurucularin 6zel hayatinin gizliligine ve konut do-
kunulmazligina yapilan midahalenin 6lgili oldugun-
dan soz edilemez...” degerlendirmesi yapmistir.

13. Ote yandan kanun disi arama kararlari sonucunda
elde edilen delillerin ceza yargilamasinda mahku-
miyet hiikmii kurulurken kullanildigi goriilmektedir.
Anayasa Mahkemesi 15.04.2015 tarihli kararinda?
“..50. Sonuc itibariyla, basvurucu hakkinda i¢ huku-
ka uygun bir sekilde Cumhuriyet savcisi tarafindan
yurGtulen sorusturma kapsaminda, basvurucunun
konutunda icra edilen arama islemindeki kanunda
belirlenen usule iliskin eksikligin, bu islemin sihhati-
ni ve bu islem sonucunda elde edilen delillerin ger-
cekligini stpheli hale getirmedigi gibi, bagvurucu da
bu kapsamda herhangi bir itirazda bulunmamistir. Bu
cercevede, basvuruya konu arama islemindeki anilan
eksikligin, elde edilen delillerin guvenilirligine zarar
vermediginin ve dolayisiyla bu deliller esas alinarak
mahkdmiyetle sonuglanan yargilamanin adilligini ze-
delemediginin kabulu gerekir..” degerlendirmesi yap-
mistir. Karara karsi oy yazan uye Nuri Necipoglu’nun da
belirtigi Uzere oysaki “...19. Somut olayda Cumhuriyet
Bassavciliginin 26/10/2008 tarihli kararina istinaden
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kolluk gorevlilerince ayni gin saat 23:30 siralarin-
da yapilan, basvurucunun da hazir bulundugu arama
sonucunda bagvurucunun mahkumiyetine konu olan
sug esyasl ele gecirilmistir. Ancak bu arama islemi si-
rasinda mahalle muhtari haricinde, ihtiyar heyeti veya
komsulardan herhangi bir ikinci sahis hazir bulundu-
rulmamistir. Bu gercevede basvuruya konu aramanin
kanuna aykiri olarak yapildigi agik oldugundan..” ara-
ma sonucu elde edilen delillerin mahkumiyet hikmu-
ne esas alinmamasi gerekirdi. Benzer sekilde herhan-
gi bir arama karar1 bulunmaksizin kolluk gorevlileri
tarafindan yapilan bir arama islemi sonucunda elde
edilen ve mahkumiyet kararina esas alinan deliller
ile ilgili bir basvuruda vermis oldugu 17.07.2019 ta-
rihli kararinda?®* Anayasa Mahkemesi “...30. Basvurucu,
ceza sorusturmasi sirasinda hukuka aykiri olarak ara-
ma yapildigindan yakinarak kolluk gorevlilerinin 6zel
bir kisiye ait aragta arama yapabilmesinin 5271 sayili
Kanun'un 119. maddesi uyarinca hakim veya gecik-
mesinde sakinca bulunan hallerde Cumhuriyet savci-
sinin yazili emrini gerektirdigini, ancak somut olayda
bdyle bir emir verilmeden arama isleminin yapildigini
belirtmistir. Bagvurucu bu gerekgeyle adil yargilanma
hakkinin ihlal edildigini belirtmistir... 35. Basvuru ko-
nusu koruma tedbirinin tird, suresi, uygulanma tarzi
ve kisinin yasami uzerindeki etkileri birlikte degerlen-
dirildiginde bagvurucunun ugradigi zararin kaginilmaz
olandan agir oldugu veya koruma tedbirinin keyfi uy-
gulandigi degerlendirilmemis; basvurucu da bireysel
bagvuru formunda aksini kanitlayacak bir agiklamada
bulunmamistir. Diger taraftan aramanin 6lcusiz olarak
uygulandigi sikayeti yoninden 5271 sayili Kanun'un
141. maddesinde 6ngorilen tazminat yolunun varligi-
na da dikkati cekmek gerekir. Dolayisiyla 6zel hayata
saygl hakkina yonelik bir ihlalin olmadigi agiktir...” de-
gerlendirmesi yapmistir.

14. Kanuni sartlar tasimayan arama kararlari ile elde
edilen delillerin kullanilmasinda herhangi bir hak ihla-
li tespiti yapmayan kararlar, kanuni sartlari tasimayan,
keyfi arama kararlarinin uygulanmasini yayginlastir-
maktadir.
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judgment, stated that “..30. The applicant
complained that an unlawful search was made
during the criminal investigation and stated
that, according to Article 119 of the Law No.
5271, law enforcement officers’ authority to
search a vehicle belonging to a private per-
son requires the written order of the judge or,
in cases where delay is inconvenient, of the
public prosecutor. However, the applicant indi-
cated that the search was carried out without
such an order in this case. For this reason, the
applicant stated that his right to a fair trial
had been violated... 35. When the protection
measure’s type, duration, method of applica-
tion and effects on the person’s life were eval-
uated together, it was not considered that the
damage suffered by the applicant was more
severe than the inevitable or that the protec-
tion measure was applied arbitrarily; and the
applicant did not make a statement to prove
the contrary in the individual application form.
On the other hand, in terms of the complaint
that the search was carried out excessively, it
is necessary to refer to the existence of the
compensation remedy set forth in Article 141
of the Law No. 5271. Therefore, it is clear that
there is no violation of the right to respect for
private life..”

14.Judgments that do not detect any violation
of rights in the use of evidence obtained by
search warrants that do not meet the legal
requirements popularize the application of
arbitrary search warrants of this sort.

3.2.2. IN TERMS OF IGNORING OBJEC-
TIONS ABOUT THE EVIDENCE, AND OF
THE RIGHT TO AREASONED JUDGMENT

15. In the ECHR judgment in Ayetullah Ay’s
case, it was ruled that the right to a fair trial
was violated, because the applicant’s objec-
tions to the evidence on which the conviction
was based on were not taken into account.The
ECHR criticized the failure of the trial court to
address repeated objections raised by the ap-
plicant. Serious problems remain in domestic
law about the disregard of objections to ev-
idence.

16.According to the established precedence of
the Constitutional Court, allegations of viola-
tions regarding objections to evidence should
be brought forward after all judicial processes
have been completed. Claims of violations
related to objections to evidence in pending



cases are deemed inadmissible and not exam-
ined due to failure to exhaust the remedies. In
the judgment of the Constitutional Court dat-
ed May 18th, 2016, it is stated that:“..32.The
applicant’s complaints that his requests were
not taken into account by the court during
the trial process should be evaluated under
the title of the right to a fair trial within the
framework of the first paragraph of Article 36
of the Constitution ... 37.In the concrete case,
it is considered that the trial has not been
concluded yet, and that he is pending at the
appeal stage, therefore the allegations on the
right to a fair trial can be examined during the
trial process and in the legal way. 38. Accord-
ingly, it should be decided that this part of the
application is inadmissible due to the failure
to exhaust the remedies..” It is clear that this
case-law seriously violates the procedural
safequards regarding the evidence, especially
when considering the lengthy criminal pro-
ceedings in the country.

17. On the other hand, there is no sufficient
motivation for the objections regarding the
taking of evidence as a basis for conviction. In
the judgment of the Constitutional Court dat-
ed April 15th, 2021%, it is stated that “..141.
The applicant emphasized that BylLock alone
could not be used as evidence, and claimed
that his right to a fair trial had been violated
asaresult....150.In the concrete case, the only
evidence based on the applicant’s conviction
for membership of a terrorist organization
is that he is a ByLock user. Although the ap-
plicant objected to the claim that he was a
ByLock user at all stages of the proceedings
in the courts of all instances, he did not claim
that the GSM line connecting to the BylLock
server did not belong to him or that this line
was used by someone other than himself. On
the contrary, the applicant admitted that both
GSM lines that were the subject of BylLock
detection at the investigation stage belonged
to him and were used by him. However, he
maintained that he did not download or use
the application in question. For this reason,
the applicant stated that it was necessary to
investigate how the Bylock detection was
made, but the Court did not do this. 151. In
the concrete case, the Court considered the
applicant’s connection to the Bylock server
by obtaining a user-ID by through his GSM
subscription and using the program to ensure
the confidentiality of organizational commu-
nication as evidence showing his relationship

3.2.2. DELILLERE YONELIK iITIRAZLARIN DiKKA-
TE ALINMAMASI VE GEREKGELI KARAR HAKKI
BAKIMINDAN

15. Ay kararina konu olayda, mahkumiyete esas alinan
delillere yonelik basvurucunun itirazlarinin dikkate
alinmamasi nedeniyle adil yargilanma hakkinin ihlal
edildigine hiikmedilmistir. ic hukukta delillere yonelik
itirazlarin dikkate alinmamasi ile ilgili agir sorunlar
devam etmektedir.

16. Anayasa Mahkemesinin yerlesik ictihadina gore
delillere yonelik itirazlar ile ilgili ihlal iddialarinin tiim
yargisal siire¢ler tamamlandiktan sonra ileri siiriilme-
si gerekmektedir. Derdest davalar ile ilgili delillere
yonelik itirazlar ile ilgili ihlal iddialari bagvuru yol-
larinin tiiketilmemesi nedeniyle kabul edilemez bu-
lunmakta ve incelenmemektedir. Anayasa Mahkemesi
18.05.2016 tarihli kararinda** “..32. Basvurucunun...
yargilama surecinde taleplerinin mahkemece dikkate
alinmadidi yonuindeki sikayetlerinin ise adil yargilan-
ma hakki basligi altinda Anayasa’nin 36. maddesinin
birinci fikrasi cercevesinde degerlendirilmesi gerekir...
37. Somut olayda basvurucu hakkindaki yargilamanin
henuz sonuc¢lanmadidi, temyiz asamasinda derdest
oldugu, dolayisiyla adil yargilanma hakki kapsamin-
da ileri surllen bu iddialarin yargilama sirecinde ve
kanun yolunda incelenmesi imkaninin bulundugu
anlasilmaktadir.38.Buna gore basvurunun bu kismi-
nin basvuru yollariin tiketilmemesi nedeniyle kabul
edilemez olduguna karar verilmesi gerekir..” degerlen-
dirmesi yapmistir. Bu ictihadin iilkede ceza yargilama
siireclerinin ¢ok uzun siirdiigii de dikkate alindiginda
deliller ile ilgili usuli giivenceleri ¢cok agir bir sekilde
ihlal ettigi agiktir.

17. Ote yandan delillerin mahkumiyete esas alinmasi
ile ilgili itirazlar ile ilgili yeterli gerekce gosterilme-
digi goriilmektedir. Anayasa Mahkemesi 15.04.2021
tarihli kararinda®® “..141. Basvurucu, BylLockun tek
basina delil olarak kullanilamayacagini vurgulamis;
sonug olarak adil yargilanma hakkinin ihlal edildigi-
ni ileri surmastdr.... 150. Somut olayda basvurucunun
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teror orgutd Uyeligi sucundan mahkOm olmasinda
dayanilan tek delil ByLock kullanicisi olmasidir. Bas-
vurucu, derece mahkemelerindeki yargilamanin tim
asamalarinda ByLock kullanicisi oldugu iddiasina iti-
raz etmisse de BylLock sunucusuna baglanti saglayan
GSM hattinin kendisine ait olmadigini veya bu hattin
kendisi disinda birileri tarafindan kullanildigini iddia
etmemistir. Aksine basvurucu, sorusturma asamasinda
ByLock tespitine konu olan iki GSM hattinin da ken-
disine ait oldugunu ve kendisinin kullaniminda bu-
lundugunu kabul etmistir. Ancak s6z konusu programi
indirmedigini ve kullanmadigini savunmustur. Bagvu-
rucu bu sebeple kendisi hakkindaki ByLock tespitinin
ne sekilde yapildiginin arastirilmasi gerektigini fakat
Mahkemenin bunu yapmadigini belirtmistir.151. So-
mut olayda Mahkeme, basvurucunun kendi kullani-
mindaki GSM aboneligi vasitasiyla ByLock sunucusuna
baglanip bir user-ID alarak bu sisteme dahil olmasini
ve programi orgutsel haberlesmenin gizliligini sagla-
mak amaciyla kullanmasini orgutle baglantisini gos-
teren bir delil olarak degerlendirmistir. Mahkeme bu
degerlendirmeyi yaparken BylLock sunucusundan elde
edilen ve teknik birimlerce tespit edilen verilere da-
yanmistir. Yapisi, kullanim sekli ve teknik 6zellikleri iti-
bariyla sadece FETO/PDY mensuplarinca -érgiitsel ile-
tisimde gizliligi saglama amaciyla- kullanilan kriptolu
iletisim aginin basvurucu tarafindan kullanilmasinin
teror orglitiine Uye olma sucu acisindan mahkimiyete
dayanak alinmasi, adil yargilanma hakki kapsaminda-
ki usul glivencelerini tamamen etkisiz hale getiren ve
acikca keyft bir uygulama olarak degerlendirilemez.
Dolayisiyla ByLock'un basvurucunun mahkimiyetinde
tek veya belirleyici delil olarak kullanilmasina iliskin
iddialarin kanun yolu sikayeti niteliginde oldugu an-
lasilmistir.152. Aciklanan gerekgelerle basvurunun bu
kisminin agik¢a dayanaktan yoksun olmasi nedeniyle
kabul edilemez olduguna karar verilmesi gerekir...”
degerlendirmesi yapmistir. Aintilanan davada basvu-
rucu silahli teror orgiitii liyesi olmaktan cezalandi-
rilmistir. Bagvurucunun ceza almasinin tek gerekgesi
ByLock haberlesme programi kullanicisi olmasidir.
Basgvurucunun bu haberlesme programi araciligi ile ne
tiir teror eylemleri gerceklestirdigi ile ilgili hicbir de-
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with the organization. While making this
assessment, the court relied on the data ob-
tained from the ByLock server and detected by
the technical units. The applicant’s use of the
encrypted communication network, which is
(due to its structure, usage and technical char-
acteristics) used only by FETO/PDY members
for the purpose of ensuring confidentiality in
organizational communication, is based on a
conviction for the crime of being a member
of a terrorist organization. The statement that
this completely nullifies the procedural guar-
antees within the scope of the right to a fair
trial and is clearly arbitrary. Therefore, it has
been understood that the allegations regard-
ing the use of ByLock as the sole or decisive
evidence in the applicant’s conviction are in
the nature of a legal remedy complaint. 152.
For the reasons explained, it must be decided
that this part of the application is inadmissible
as it is manifestly ill-founded...” In this case,
the applicant was punished for being a mem-
ber of an armed terrorist organization. The
only reason for the applicant’s punishment
is that he is a ByLock user. No evaluation has
been made about what kind of terrorist acts
the applicant committed through this com-
munication application. Again, no evaluation
or justification has been made regarding the
contents of the correspondence, which are ac-
cepted by the courts as being used in terrorist
acts. It is also seen that actions such as depos-
iting money in a bank or being a manager in
a private education institution are considered
sufficient grounds for arrest for membership
of a terrorist organization.?®

18.Arecent report?” published by Life Memory
Freedom Association also points out serious
problems with unlawful evidence, equality of
arms, and the right to adversarial proceed-
ings and justified judgments. In this report?,
a large number of criminal jurisdiction issues,
examples of which were also seen in the Ay
case,were evaluated. In this report, the follow-
ing is stated on illegal evidence : “...From the
interviews with the suspect/defendant and
lawyer and the file examinations, it has been
understood that the allegations and defens-
es regarding the evidence allegedly obtained
unlawfully were not taken into account by the
courts, and that the evidence that was not in
accordance with the procedure could be used
as a basis for court judgments. Evidence ob-
tained in cases such as the seizure of digital
materials without obtaining their images, il-



legally obtained wiretapping recordings and
the appointment of law enforcement officers
as experts are not valid. The fact that the
courts do not evaluate and take into account
the objections regarding the lawfulness of
evidence can also be explained by the preju-
dices against the identities of the defendants.
Courts reject arguments on any indication that
they presume to confirm their prejudices..” On
the equality of arms and adversarial trial”’, the
report states that “...From the interviews with
the suspect/defendant and the lawyer within
the scope of the study, it is understood that
the principles of equality of arms and adver-
sarial trial are not applied, and that there is a
discriminatory judicial practice that does not
consider the defendants and lawyers as equal
subjects of the trial and does not take into ac-
count the objections in this direction. The fact
that the courts do not apply the principles of
equality of arms and adversarial proceedings
can be explained by prejudices against the
identities of the accused. Courts reject argu-
ments on any indication that they presume
to confirm their prejudices...” On the right to
reasoned judgment, it is stated that “..It is
understood from the interviews with the sus-
pect/defendant and the lawyer and the file
examinations within the scope of the study
that the motivation of the court judgments is
not done properly,and in some cases, it is not
done at all. Failure to give reasoning properly,
and in some cases not at all, may be explained
by a bias towards the identities of the accused.
The identity of the accused creates a prejudice
in the judges.Justification seems pointless and
unnecessary, since it has been judged. For this
reason, establishing a proper reasoning for the
judgment and thus ensuring the control of the
judgment in terms of logic and applied rules
loses its meaning and importance”

4.GENERAL MEASURES

19. In the context of the shortcomings de-
scribed in the section above, Criminal Pro-
cedure Law and other relevant legislation
should be amended as to ensure the follow-
ing: Immediate legal assistance should be
provided for defendants when they are taken
into custody. The burden of proof regarding
the provision of legal assistance should be
placed on the investigative authorities, and
not on defendants. The allegations of viola-
tions related to the provision of legal assis-
tance should be examined at every stage of

gerlendirme yapilmamistir. Yine mahkemelerce terér
eylemlerinde kullanildigi kabul edilen yazisma igerik-
leri ile ilgili hicbir degerlendirme ve gerekcelendirme
yapilmamistir. Bankaya para yatirmak, 6zel egitim ku-
rumunda yonetici olmak gibi eylemlerin teror orgiitii
liyeliginden tutuklama icin yeterli gerekce kabul edil-
digi de goriilmektedir.?

18. Yakin tarinte Yasam Bellek Ozgirlik Dernegi ta-
rafindan yayinlanan bir raporda? da hukuka aykiri
deliller, silahlarin esitligi ve cekismeli yargilama ve
gerekgeli karar hakki ile ilgili agir sorunlara isaret
edilmektedir. Bahsi gecen raporda hukuka aykiri delil-
ler?® ile ilgili; “..Calisma kapsaminda yapilan siipheli/
sanik ve avukat goriismelerinden ve dosya incelemele-
rinden hukuka aykir elde edildigi iddia edilen deliller
ile ilgili iddialarin ve savunmalarin mahkemelerce dik-
kate alinmadigi, usule uygun olmayan delillerin mah-
keme kararlarina dayanak yapilabildigi anlasilmistir.
Ozellikle dijital materyallerin imajlarinin alinmadan el
konulmasi, yasa disi yollarla elde edilmis dinleme ka-
yitlari ve kolluk gorevlilerinin bilirkisi olarak gorevlen-
dirilmesi gibi durumlarda elde edilen delillerin geger-
liligi bulunmamaktadir. Mahkemelerin deliller ile ilgili
itirazlari degerlendirmemeleri ve dikkate almamalari
yine saniklarin kimliklerine yonelik 6nyargilar ile agik-
lanabilir. Mahkemeler dnyargilarini dogruladigini var-
saydiklari her tiirlii emare ile ilgili tartismalan reddet-
mektedir..”, silahlarin esitligi ve cekismeli yargilama?’
ile ilgili; “..Calisma kapsaminda yapilan siipheli/sanik
ve avukat goriismelerinden, silahlarin esitligi ve ce-
kismeli yargilama ilkelerinin uygulanmadigi, saniklari
ve avukatlari yargilamanin esit bir siijesi olarak gor-
meyen, bu yondeki itirazlan dikkate almayan ayrimci
bir yargisal pratik bulundugu anlasilmaktadir. Mahke-
melerin silahlarin esitligi ve ¢ekismeli yargilama ilke-
lerini uygulamamalari saniklarin kimliklerine yonelik
onyargilar ile aciklanabilir. Mahkemeler onyargilarini
dogruladigini varsaydiklari her tiirlii emare ile ilgili
tartismalan reddetmektedir....”; gerekceli karar hak-
ki®0 ile ilgili; “..Caligma kapsaminda yapilan siipheli/
sanik ve avukat goriigmelerinden ve dosya inceleme-
lerinden mahkeme kararlarinin gerekcelendirmesinin
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diizgiin bir sekilde yapilmadigi, hatta bazi durumlarda
hi¢ yapilmadigi anlasilmaktadir. Gerek¢elendirmenin
diizgiin bir sekilde yapilmamasi ve hatta bazi durum-
larda hi¢ yapilmamasi saniklarin kimliklerine yonelik
bir 6nyargi ile aciklanabilir. Yargiclarda sanigin kimligi
bir onyargi yaratmaktadir. Yargiya varilmis olmasi ne-
deniyle, gerekcelendirme anlamsiz ve gereksiz goriin-
mektedir. Bu nedenle de karara gerekgce olusturulmasi,
bdylece kararin mantik ve uygulanan kurallar bakimin-
dan denetiminin saglanmasi anlamini ve 6nemini kay-
betmektedir...” tespitleri yapilmistir.

4. GENEL TEDBIRLER

19. Yukaridaki belirtilen eksiklikler baglaminda, Ceza
Muhakemesi Kanunu ve ilgili diger mevzuat asagidaki-
leri saglayacak sekilde degistirilmelidir: Saniklara go-
zaltina alindiklarinda derhal hukuki yardim saglanma-
Lidir. Avukat yardimi saglanmasina iliskin ispat kulfeti
saniklara degil, sorusturma makamlarina birakilmali-
dir. Avukat yardimi saglanmasina iliskin ihlal iddialar
ceza yargilamasinin her asamasinda incelenmelidir.
Avukatla gardiyan huzurunda gorisme veya muvek-
kil ile avukat arasindaki gorismeleri kayit altina alma
gibi avukatin menfaatini fiilen ortadan kaldiran her
tarlu uygulama ve duzenlemeye son verilmelidir. Hu-
kuki dayanagi olmayan arama emirleri sonucu elde
edilen deliller mahkumiyete dayandirilmamalidir. Ka-
nita yapilan itirazlara iliskin inceleme proseduru agik-
¢a duzenlenmelidir.

20. Ayrica yasal duzenlemelere ve yapilmasi gereken
degisikliklere iliskin uygulamalara da titizlikle uyul-
masi gerekmektedir. Mevzuat ¢ercevesinde yapilan de-
gisiklikler, bunlarin duzgun bir sekilde uygulanmasini
da saglamalidir.

21. Ceza yargilamasina iliskin tim mahkeme kararla-

rinin gerekgesi bakimindan CMK’nin 230. maddesi®!
istisnasiz uygulanmalidir.
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criminal proceedings. All kinds of practices
and regulations which effectively eliminate
the benefit of a lawyer, such as meeting with a
lawyer in the presence of a prison guard or re-
cording meetings between clients and lawyers
should be ended. Pieces of evidence obtained
as a result of search warrants without a legal
basis should not be taken as a basis for con-
viction. The examination procedure for objec-
tions to evidence should be clearly regulated.

20.Moreover, it is necessary to strictly observe
the practices related to the legal regulations
and amendments which need to be made.
Changes made to the legislative framework
must also ensure they are properly imple-
mented.

21. Article 230 of the CCP* should be applied
without exception in terms of the reasoning
of all court judgments regarding criminal pro-
ceedings.

5. CONCLUSION AND RECOMMENDA-
TIONS

22.The problems dealt with in the Ay case still
continue. The problems are structural and also
exist even at the level of the Constitutional
Court. The aforementioned problems lead to
serious violations of the right to a fair trial.
The continuity of the problems increases the
possibility of adversely affecting the judicial
activities in the future.

23.There have been many other leading cases
over the years on similar issues (particularly
regarding unfair criminal proceedings in rela-
tion to terrorism charges). For example, the su-
pervision of the execution of the Salduz v. Tur-
key case’2, which concerned denial of access to
a lawyer during questioning at police stations
and use of the statements made as evidence
in proceedings before State Security Courts,
was ended through a final resolution in 2018.
Given the seriousness of the issue and the fact
that it is a long standing and reoccurring issue
we respectfully request the Committee of Min-
isters to supervise the implementation of this
case under enhanced procedure.

24.We also ask the Committee of Ministers to
call upon the Turkish authorities to take mea-
sures in order to ensure that:

* Immediate legal assistance is provided for
defendants when they are taken into custody



and during home searches.

* The responsibility of proof regarding the
provision of legal assistance should be placed
on the investigative authorities, and not on
defendants.

* Allegations of violations related to the fail-
ure to provide legal assistance are examined
at every stage of criminal proceedings.

o All practices and regulations that actually
eliminate the benefit of attorney assistance,
such as interviews under the supervision of
prison guards or recorded by video surveil-
lance are ended.

» Pieces of evidence obtained as a result of
search warrants without a legal basis are not
taken into consideration as a basis for convic-
tion.

» The examination procedure for objections to
evidence should be clearly regulated.

o Article 230 of the Criminal Code of Proce-
dure is applied without exception in terms of
the proper reasoning of all court judgments
regarding criminal proceedings.

25. According to the statement made by Ayet-
ullah Ay’s lawyer®, the applicant has still not
been released. As a requirement of the viola-
tion judgment, it should be requested from
the relevant authorities to take all necessary
measures to release the applicant. The appli-
cant should be immediately acquitted and the
criminal trial and execution process should be
terminated immediately.

26. We respectfully request that the Turkish
authorities are also invited to submit an ac-
tion plan regarding the case.

NOTES

1. See the web page of the Association:
https://yasambellekozgurluk.org/

2. Harun Saglam judgment of the Constitu-
tional Court, Division 1, dated July 22nd, 2020,
application number 2016/80686.

3. Ali ipekli and Others judgment of the Gen-
eral Assembly of the Constitutional Court,
dated January 22nd, 2021, application number
2017/30997.

4, Selahattin Demirtas (6) judgment of the
Constitutional Court, Division 2, application
number 2017/3357; Similarly, Mehmet Tuncay
judgment of Constitutional Court, Division 1,
dated September 29th,2020 application num-
ber 2017/8528; Figen Yiksekdag Senoglu (2)
judgment of the Constitutional Court, Division

5.SONUG VE ONERILER

22. Ay davasinda ele alinan sorunlar halen devam et-
mektedir. Sorunlar yapisaldir ve Anayasa Mahkemesi
dizeyinde bile mevcuttur. S6z konusu sorunlar, adil
yargilanma hakkinin ciddi sekilde ihlal edilmesine yol
acmaktadir. Sorunlarin sirekliligi, gelecekte yargi fa-
aliyetlerini olumsuz etkileme olasiligini artirmaktadir.

23. Yillar boyunca benzer konularda (6zellikle teror
suglamalariyla ilgili haksiz cezai kovusturmalarla ilgi-
li) baska bircok éncii dava mevcuttur.?? Ornegin, polis
karakollarinda sorgu sirasinda avukata erisimin engel-
lenmesi ve Devlet Guvenlik Mahkemeleri nezdindeki
yargilamalarda verilen ifadelerin delil olarak kullanil-
masina iliskin Salduz-Turkiye davasinin icrasinin dene-
timi, kesinlesmis bir kararla sonlandirilmistir. Sorunun
ciddiyeti ve uzun siuredir devam eden ve tekrar eden
bir konu oldugu gercegini goz onunde bulundurarak,
Bakanlar Komitesi’nden bu davanin gelismis denetim
kapsaminda denetlemesini saygiyla arz ediyoruz.

24.Bakanlar Komitesi’nden, Tirk makamlarini,asagida-
ki onlemleri almaya davet etmesini de talep ediyoruz:
* Avukat yardiminin derhal saglanmasi,

* Avukat yardimi saglanmasi ile ilgili ispat yikinun so-
rusturma makamlarina yiklenmesi,

*Avukat yardimi saglanmasi ile ilgili ihlal iddialarinin
her asamada incelenmesinin saglanmasi,

*Avukat yardimindan yararlanmayi fiilen ortadan kaldi-
ran her turll uygulama ve duzenlemenin kaldirilmasi,
*Kanuni dayanagi bulunmayan arama kararlari sonu-
cunda elde edilen delillerin mahkumiyet hdkmune
esas alinamayacag,

*Delillere itirazlar ile ilgili inceleme usulunin acik bir
sekilde dizenlenmesi,

yonlnde yasal dizenlemeler yapilmalidir.

*Ceza yargilamasina ile ilgili tim mahkeme kararlarin
gerekgesi bakimindan CMK 230. maddesi istisnasiz bir
sekilde uygulanmalidir.

25. Ayetullah Ay’'in avukati tarafindan yapilan agikla-
maya gore>* basvurucu halen serbest birakilmamistir.
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ihlal kararinin bir geregi olarak ilgili mercilerden bas-
vurucunun serbest birakilmasi igin gerekli tum tedbir-
lerin alinmasi talep edilmelidir. Bagvuru sahibi derhal
beraat ettirilmeli ve ceza yargilama ve infaz sureci
derhal sonlandiritmalidir.

26.Turk makamlarinin da davayla ilgili bir eylem plani
sunmaya davet edilmesini saygilarimizla arz ederiz.

NOTLAR

1. Yasam Bellek Ozgiirliik Dernegi'nin web sayfasina bakiniz:
https://yasambellekozgurluk.org/

2. Anayasa Mahkemesi Birinci Bolim 22.07.2020 tarih ve
2016/80686 basvuru numarali karari.

3.Anayasa Mahkemesi Genel Kurul 22.01.2021 tarih ve
2017/30997 basvuru numarali karari.

4. Anayasa Mahkemesi ikinci Bélim 2017/3357 basvuru nu-
marali karari.; Ayni Yonde: Anayasa Mahkemesi Birinci Bolim
29.09.2020 tarih ve 2017/8528 basvuru numarali karar; Ana-
yasa Mahkemesi ikinci Béliim 09.07.2020 tarih ve 2017/3366
basvuru numarali karar; Anayasa Mahkemesi ikinci Bélim
17.06.2020 tarih ve 2016/18509 basvuru numarali karar.
5.Ezgi Cirak,Ceza Muhakemesi Hukukunda Makul Siirede Yar-
gilanma Hakki, Yiiksek Lisans Tezi. Dokuz Eyliil Universitesi
Sosyal Bilimler Enstitiisii Kamu Hukuku Anabilim Dali insan
Haklari Hukuku Programi. 2018.; Ayse Ozkan Duvan, Bireysel
Basvuru Kararlarinda Makul Surede Yargilanma Hakki, Anka-
ra Universitesi Hukuk Fakiiltesi Dergisi 68 (1) 2019.287-336.;
Ayrica bakiniz: http://hudoc.exec.coe.int/eng?i=004-37140 ;
http://hudoc.exec.coe.int/eng?i=004-37274.

6. Anayasa Mahkemesi Birinci Bolim 2017/35344 basvuru
numarali karari.

7.Anayasa Mahkemesi ikinci B6lim 2017/16053 basvuru nu-
marali karari.

8. CommDH (2020)1 / 19 Subat 2020 / / acl_seccommhr_rw_
world_ro

Avrupa Konseyi insan Haklari Komiseri Dunja Mijatovi¢'in
1-5 Temmuz 2019 tarihlerinde Tirkiye'ye yaptigi ziyarete
iliskin rapor “..68. Bu degisikliklerin en sorunlu yonlerinden
biri, miidafi hakkina getirilen bir dizi sinirlamanin yani sira
muvekkil-avukat ayricaliina ¢ok ciddi kisitlamalar getiril-
mesidir. Bu konudaki en 6nemli degisiklik, hem tutuklu hem
de hiikimli olmak Gizere avukatlar ve muvekkiller arasindaki
gorismelerin artik kati bir sekilde sinirlandirilabilmesi, bir
cezaevi gorevlisi tarafindan (avukat ve miuvekkil arasinda
degis tokus edilen belgeler de dahil olmak Uizere) izlenmesi
ve eksiksiz olarak kayit altina alinabilmesidir. insan Haklari
izleme Orgiitii, bu olasiligin bir istisna olmaktan ziyade uy-
gulamada yaygin olarak uygulandigini ve ‘FETO tutuklulari
icin bir kural haline geldigini’ bildirmektedir. Avukatlar su-
rekli olarak Komiser'e bunun savunma hazirlamayi neredey-
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17th, 2020, application number 2016/18509
5. Ezgi Cirak, The Right to Trial within a Rea-
sonable Time in Criminal Procedure Law,
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Within A Reasonable Time in the Individual
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2019,by Dunja Mijatovi¢, the Council of Europe
Commissioner for Human Rights “...68. One of
the most problematic aspects of these changes
is a series of limitations imposed on the right
to a defense counsel, as well as very severe
restrictions to the client-lawyer privilege. The
most important change in this respect is that
meetings between lawyers and clients, both
detainees and convicts, can now be strictly
limited in duration, monitored by a prison
official (including for documents exchanged
between lawyer and client) and recorded in
full. Human Rights Watch reports that this
possibility, rather than being an exception, is
in practice widely applied and ‘has become the
rule for FETO detainees. Lawyers consistently
reported to the Commissioner that this makes
it virtually impossible to prepare a defense...”
9. Ali Alkaya and Others (2) judgment of
the Constitutional Court, Division 1, dated
November 7th, 2019, application number
2016/12506.

10. Cahit Tamur and Others judgment of the
Constitutional Court, Division 2, application
number 2018/12010. Similarly, Mehmet Ali
Ayhan (2) judgment of the Constitutional
Court, Division 1,dated July 22nd, 2020, appli-
cation number 2016/7967.

11. Criminal Procedure Law

12. CommDH(2020)1 / 19 February 2020 / /
acl_seccommhr_rw_world_ro



Report on the visit to Turkey, from 1 to 5
July 2019, by Dunja Mijatovi¢, the Council
of Europe Commissioner for Human Rights
“...95.The Commissioner thinks that there are
currently four interconnected issues casting
doubt on the effectiveness of the individual
application procedure to the Constitutional
Court as a remedy for human rights violations
in Turkey. These concern the tardiness of the
Constitutional Court in remedying serious hu-
man rights violations, the lower courts’ highly
problematic attitude vis-a-vis the case-law
of the Constitutional Court, the extraordinary
burden that this state of affairs put on the
Constitutional Court, and finally recent judg-
ments of the Constitutional Court in which
it appears to be departing from its previous,
Convention-compliant approach... 105. In
summary, the Commissioner considers that
there are many developments which taken to-
gether jeopardize the future of the individual
application procedure before the Constitu-
tional Court as an effective remedy for human
rights violations..”

13. https://yasambellekozgurluk.org/wp-con-
tent/uploads/2021/04/CezaYargilama-
sindaAyrimcilikRaporu.pdf (Discrimination in
Criminal Procedure Report)

14. Discrimination in Criminal Procedure Re-
port,p.25.

15. Alparslan Altan judgment of the General
Assembly of the Constitutional Court with ap-
plication number 2016/15586.

16.The judgment of the European Court of Hu-
man Rights: Alparsan Altan Turkey (12778/17).
17. Erdal Tercan judgment of the General As-
sembly of the Constitutional Court,application
number 2016/15637.

18.European Court of Human Rights’judgment
for Erdal Tercan Turkey (6158/18); “..192.The
Court observed that Article 141 & 1 (i) of the
CCP allows a claim for compensation to be
made when the search has been carried out
disproportionately. On reading this provision,
it is difficult to conclude that it provides for a
compensatory remedy allowing the legality of
the search of a home to be challenged, unless
the domestic courts interpret this remedy in
a manner which would include also the com-
plaints of illegality of such measures.193.The
Court recalls that it has already considered a
similar question in the case of Aksoy v. Turkey
((dec) [Committee], no.47585 / 16, 5 March
2019) and that it considered, in accordance
with the CTC judgment in this case, that the
applicant (a lawyer) should have trained the

se imkansiz hale getirdigini bildirmektedir...”

9. Anayasa Mahkemesi Birinci Bolim 07.11.2019 tarih ve
2016/12506 basvuru numarali karari.

10. Anayasa Mahkemesi ikinci Boliim 2018/12010 basvuru
numarali karari.; Ayni Yonde: Anayasa Mahkemesi Birinci Bo-
lim 22.07.2020 tarih ve 2016/7967 basvuru numarali karari.
11. Ceza Muhakemesi Hukuku

12. CommDH(2020)1 / 19 Subat 2020 / / acl_seccommhr_
rw_world_ro

Avrupa Konseyi insan Haklari Komiseri Dunja Mijatovi¢in 1-5
Temmuz 2019 tarihlerinde Tirkiye'ye yaptigi ziyarete iligkin
rapor “..95. Komiser, Turkiye'deki insan haklari ihlallerine
karsi bir care olarak Anayasa Mahkemesi'ne bireysel basvuru
usullintin etkinligi konusunda su anda sliphe uyandiran bir-
biriyle baglantili dort konu oldugunu disiinmektedir. Bunlar,
Anayasa Mahkemesinin ciddi insan haklari ihlallerini gider-
mede gecikmesi, alt mahkemelerin Anayasa Mahkemesi icti-
hatlari karsisindaki son derece sorunlu tutumu, bu durumun
Anayasa Mahkemesi'ne yiikledigi olaganistu yik, ve son ola-
rak,Anayasa Mahkemesinin Sozlesmeye uyumlu yaklagimin-
dan ayrildigi gériilen son kararlaridir. ... 105. Ozetle, Komiser,
birlikte ele alindiginda Insan haklari ihlallerine karsi etkili
bir ¢6zim yolu olarak Anayasa Mahkemesi bireysel basvuru
prosedurinun gelecegini tehlikeye atacak birgcok gelisme ol-
dugunu distinmektedir..”

13. https://yasambellekozgurluk.org/wp-content/uploa-
ds/2021/04/CezaYargilamasindaAyrimcilikRaporu.pdf (Ceza
Yargilamasinda Ayrimcilik Raporu)

14. Ceza Yargilamasinda Ayrimcilik Raporu. s.25.

15. Anayasa Mahkemesi Genel Kurul 2016/15586 basvuru
numarali karari.

16. Avrupa insan Haklari Mahkemesi Alparsan Altan Tiirkiye
(12778/17) karari

17. Anayasa Mahkemesi Genel Kurul 2016/15637 basvuru
numarali karari.

18. Avrupa Insan Haklari Mahkemesi'nin Erdal Tercan Tiirki-
ye karari (6158/18); “..192. Mahkeme, CMK'nin 141 § 1 (i)
maddesinin, arama orantisiz bir sekilde yapildiginda tazmi-
nat talebinde bulunulmasina izin verdigini gozlemlemistir.
Bu hikmi okurken, yerel mahkemeler bu hukuk yolunu, bu
tlr kisilerin yasa disiligina iliskin sikayetleri de icerecek se-
kilde yorumlamadikga, ev aramanin yasalligina itiraz edilme-
sine izin veren bir telafi edici hukuk yolu sagladigi sonucuna
varmak gugctir. 193. Mahkeme, benzer bir konuyu Aksoy v.
Turkiye ([Komite], no. 47585 / 16, 5 Mart 2019) davasinda
daha once ele aldigini ve CMK karari uyarinca bu davada,
basvuranin (bir avukat), diger hususlarin yani sira, miivekkil-
lerine ait belgelere uygun olmayan bir sekilde el konulma-
sina dayanan sikayetleriyle ilgili olarak CMK’'nin 141 & 1 i)
maddesinde 6ngorilen hukuk yolunu egitmis olmasi gerekir.
ofisini ariyor. Mevcut davada, yukarida belirtilen Aksoy dava-
sindan farkli olarak, basvuranin, evinin aranmasinin orantisiz
veya asiri dogasi ile ilgili olarak yorumlanabilecek higbir si-
kayette bulunmadigini gézlemlemektedir. Aksine basvurucu,
yuksek mahkeme hakimlerine iliskin 6zel hikimlere aykiri
olarak, evinde yapilan aramanin usule aykiriligindan, arama
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kararinin gerekli izin olmadan ¢ikartildigindan sikayetcidir (6216 Sayili
Kanun, Madde 17). Sonug olarak, bagvuran igin bu tedbirin yasal bir daya-
nagl bulunmamaktadir. Bununla birlikte, Hikimet, mevcut davaya benzer
kosullarda, CMK'nin 141 & 1 (i) maddesinde 6ngorulen temyiz basvuru-
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kemesi Genel Kurul 04.06.2020 tarih ve 2018/15231 bagvuru numarali
karari.

26. Anayasa Mahkemesi Ikinci Boliim 12.06.2018 tarih ve 2016/76351
basvuru numarali karari

27. Ceza Yargilamasinda Ayrimcilik Raporu.

28. Ceza Yargilamasinda Ayrimcilik Raporu s.27.

29. Ceza Yargilamasinda Ayrimcilik Raporu s.28.

30. Ceza Yargilamasinda Ayrimcilik Raporu s.29.

31.Madde 230:“Mahkdmiyet hikminin gerekcesinde asagidaki hususlar
gosterilir: a) iddia ve savunmada ileri siiriilen gériisler. b) Delillerin tarti-
silmasi ve degerlendirilmesi, hilkme esas alinan ve reddedilen delillerin
belirtilmesi; bu kapsamda dosya igerisinde bulunan ve hukuka aykiri yon-
temlerle elde edilen delillerin ayrica ve agik¢a gosterilmesi. ¢) Ulasilan
kanaat, sanigin suc olusturdugu sabit gortlen fiili ve bunun nitelendiril-
mesi..”

32. Adli istatistiklere gore, sadece 2019 vyilinda Savcilik tarafin-
dan teror suglamasiyla 12.417 dava agildi. Alinan diger kararlarin
yani sira, savciliklar tarafindan terdr suglamasiyla ilgili 39.833 ka-
rar verildi. https://adlisicil.adalet.gov.tr/Resimler/SayfaDokuman/
22420211427211062020170359HizmeteOzel-2019-bask%C4%B1-%-
C4%BOSA.pdf

33. Ayetullah Ay / Turkiye davasinda basvuranin Kural 9.1 bildirimi
(21/07/2021) (Basvuru No. 29084/07)
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remedy provided for in Article 141 § 1 i) of the CCP in relation to his complaints based, among other things,
on an inappropriate seizure of documents belonging to his clients during the search of his office. It observes
in the present case that, unlike the above-mentioned Aksoy case, the applicant made no complaint which
could be interpreted as relating to the disproportionate or excessive nature of the search of his home.On the
contrary, the applicant complains of the irreqularity of the search carried out at his home, the search warrant
having been issued without the prior authorization of the CCT, contrary to the specific provisions relating to
judges of the high court (Article 17 of Law n0.6216). Consequently, for the applicant, this measure had no
legal basis.However, the Government did not refer to any domestic judgment indicating that,in circumstances
similar to those of the present case,an appeal such as that provided for in Article 141 & 1 (i) of the CPC could
have been successful for such a complaint. Moreover, in its recent judgment of March 27,2019, the CCT con-
sidered that the compensation remedy provided for in Article 141 § 1 i) of the CCP only concerned searches
carried out excessively and offered no legal remedy against them. Complaints relating to the illegality of such
measures (see paragraph 77 above). 194.For these reasons, the Court considers that the Government have not
substantiated their thesis according to which the remedy provided for in Article 141 & 1 (i) of the CCP con-
stituted a remedy under domestic law making it possible to remedy the alleged violations of the Code. right
to respect for the home in the event of an illegal search. It is therefore appropriate to reject the preliminary
objection which the Government draws from it...”

19. European Court of Human Rights’ judgment for Erdal Tercan Turkey (6158/18).

20. Edat Yiicel Seyhan judgment of the Constitutional Court, Division 1, application number 2016/16204;
similarly, Emre Altindag judgment of the Constitutional Court, Division 1,dated March 10th, 2021, application
number 2017/7726.

21.Ginay Dag and Others judgment of the General Assembly of the Constitutional Court, application number
2013/1631.

22.Jakop Gabriel judgment of the Constitutional Court, Division 1, application number 2013/2392. Similar-
ly, Deniz Seki judgment of the Constitutional Court, Division 2, dated June, 25th, 2015, application number
2014/5170.

23.Resul Akkaymak judgment of the Constitutional Court, Division 2, application number 2015/13392.
24.Enes Topuz judgment of the Constitutional Court, Division 1, application number 2014/801.

25.Adnan $en judgment of the General Assembly of the Constitutional Court,application number 2018/8903.
Similarly, Nurettin Deniz judgment of the Constitutional Court, Division 2, dated July 21th, 2020, application
number 2018/17707 8903. Saban Korkmaz judgment of the Constitutional Court, Division 1, dated July 22nd,
2020, application number 2017/30944. Ferhat Kara judgment of the General Assembly of the Constitutional
Court, dated June 4th, 2020, application number 2018/15231. These judgments clearly contradict the Euro-
pean Court of Human Rights’ judgment for Akguin Turkey (19699/18) dated July 20th, 2021.

26.Recep Uygun judgment of the Constitutional Court, Division 2, dated June 12th, 2018, application number
2016/76351.

27. https://yasambellekozgurluk.org/wp-content/uploads/2021/04/CezaYargilamasindaAyrimcilikRaporu.pdf
(Discrimination in Criminal Procedure Report)

28.Discrimination in Criminal Procedure Report, p. 27.

29.Discrimination in Criminal Procedure Report, p. 28.

30. Discrimination in Criminal Procedure Report, p. 29.

31. CCP Article 230 states as follows: “(1) The following points are indicated in the justification of the con-
viction: a) The opinions put forward in the claim and defense. b) Discussing and evaluating the evidence,
specifying the evidence that was taken as a basis for the judgment and rejected; In this context, the evidence
in the file and obtained by unlawful methods is separately and clearly shown. ¢) The conclusion reached, the
deed that is deemed to constitute a crime by the accused and its characterization, ... are indicated in the
justification”

According to judicial statistics, 12,417 lawsuits were filed by the Prosecutor’s Office regarding terrorism
charges in 2019 alone.Along with the other judgments made, 39,833 judgments were made by the Prosecu-
tor’s Offices related to terrorism charges.
https://adlisicil.adalet.gov.tr/Resimler/SayfaDokuman/22420211427211062020170359HizmeteO-
zel-2019-bask%C4%B1-%C4%BOSA.pdf

32.Rule 9.1 - Communication from the applicant (21/07/2021) in the case of Ayetullah Ay v. Turkey (Applica-
tion No. 29084/07) man/22420211427211062020170359Hizmete0zel-2019 https://m.bianet.org/bianet/
insan-haklari/245673-hdp-ocalan-a-tecrit-ve-aclik-grevlerini-meclis-e-tasidi  https://m.bianet.org/bianet/
insan-haklari/245673-hdp-ocalan-a-tecrit-ve-aclik-grevlerini-meclis-e-tasidi

59






RULE 9.2 COMMUNICATION ON
GURBAN GROUP OF CASES

DGl Directorate General of Human Rights and
Rule of Law

Department for the Execution of Judgments of
the ECtHR

F-67075 Strasbourg Cedex FRANCE

Email: DGI-Execution@coe.int

17112021
COMMUNICATION

In accordance with Rule 9.2.of the Rules of the
Committee of Ministers regarding the super-
vision of the execution of judgments and of
terms of friendly settlements by Life Memory
Freedom Association

in Gurban v. Turkey
(Application no.4947/04) and
3 Repetitive Cases

INTRODUCTION

1. The present Rule 9.2 submission concerns
general measures and updated information
concerning the following cases: Gurban v. Tur-
key (Application no.4947/04), Boltan v. Turkey
(Application no 33056/16), Kaytan v. Turkey
(Application no.27422/05), Ocalan v. Turkey
(no 2)24069/03.

2. Life Memory Freedom Association [Yasam
Bellek Ozgiirlik Dernegi] is a non-governmen-
tal organization working in the field of human
rights. The Association made applications to
the Constitutional Court and the European
Court of Human Rights regarding restrictions
to the freedom of expression. Among the
members of the Association are lawyers who
have experience in human rights cases and ac-
ademics who are specialized in human rights
law and other related legislation.

1.CASE DESCRIPTION

3.The case concerns violation of the Conven-
tion on account of the absence of any review
mechanism in Turkish legislation for the ag-
gravated life sentence imposed on the appli-
cant (Violation of Article 3). Accordingly, the
legislation was characterized by the absence
of any mechanism that would allow the re-
view, after a certain minimum term, of a life

GURBAN DAVA GRUBU KURAL 9.2 BILDIRIMi

DGI insan Haklari ve Hukukun Ustiinliigii
Genel Mudiirliigii

AIHM Kararlarinin icrasi Dairesi
F-67075 Strasbourg Cedex FRANSA
Email: DGI-Execution@coe.int

17.11.2021

Kararlarin icrasinin ve dostane ¢oztuim kosullarinin dev-
let tarafindan denetlenmesine iliskin Bakanlar Komi-
tesi Kural 9.2 uyarinca Yasam Bellek Ozgiirlik Dernegi
tarafindan Gurban - Turkiye (Basvuru no.4947/04) ve
u¢ tekrarlayan dava icin hazirlanmis bildirim.

GiRIS

1. Bu Kural 9.2 bildirimi, Gurban - Turkiye (Basvuru no.
4947/04),Boltan - Turkiye (Basvuru no 33056/16), Kay-
tan - Turkiye (Basvuru no.27422/05), Ocalan - Tiirkiye
(no 2)24069/03 davalar ile ilgili genel tedbirleri ve
guncel bilgileri icermektedir.

2. Yasam Bellegi Ozgirlik Dernegi insan haklari ala-
ninda calisan bir sivil toplum kurulusudur. Dernek,
ifade ozgurligune getirilen kisitlamalarla ilgili olarak
Anayasa Mahkemesine ve Avrupa insan Haklari Mah-
kemesi’ne bagvuruda bulunur. Dernek Uyeleri arasinda
benzer davalarda deneyim sahibi avukatlar ile sivil hu-
kuk ve ilgili diger mevzuat konularinda uzmanlasmis
akademisyenler bulunmaktadir.!

1. DAVANIN TANIMI

3. Dava, basvurana verilen agirlastirilmis miiebbet ha-
pis cezasina iliskin Tirkiye’deki mevzuatta herhangi
bir inceleme mekanizmasi bulunmamasi nedeniyle
Sozlesme'nin ihlal edilmesiyle ilgilidir (3. maddenin
ihlali). Buna gore, mevzuatta, belirli bir asgari surenin
ardindan, basvuran tarafindan islenen suclar igin veri-
len muebbet hapis cezasinin, hapis halinin devamini
mesru kilan gerekgelerin hala hakli olup olmadigini
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dogrulamak icin gozden gegirilmesine izin verecek
herhangi bir mekanizmaya sahip degildir. Mahkeme,
boyle bir “indirgenemez” cezanin insanlik disi muame-
le teskil ettigine karar vermistir.

Mahkeme ayrica, basvuranin sosyal izolasyonu nede-
niyle Kasim 2009°a kadar hapis kosullarina iliskin ola-
rak insanlik disi veya asagilayici muamele yasaginin
ihlal edildigine karar vermistir (3. maddenin ihlali).

2.HUKUMETIN EYLEM PLANINA DAiR YORUMLAR

4. Hikimet gorusunidn 9., 10.,11. ve 12. paragrafla-
rinda 5275 sayili Ceza ve Giivenlik Tedbirlerinin In-
fazi Hakkinda Kanun'un kosullu salivermeye iliskin
hakumleri ile ilgili bilgi verilmistir. Hikimet gorusu-
nun 12. paragrafinda da belirtildigi Uzere bazi suglari
islemesi nedeniyle agirlasmis miiebbet hapis cezasi
ile cezalandirilan kisilerin kosullu saliverilmesi halen
mumkuin degildir. Gercekten 5275 sayili Kanunun 107.
maddesinde “..(16) 5237 sayili Tirk Ceza Kanununun
ikinci Kitap, Dérdiincii Kisim, “Devletin Giivenligine
Karsi Suclar” baslikli Dérdinci Bolum, “Anayasal Di-
zene ve Bu Duzenin isleyisine Karsi Suglar” baslikli
Besinci Bolim, “Milli Savunmaya Karsi Suclar” baslik-
L Altinci Bolim altinda yer alan suglardan birinin bir
orgutiin faaliyeti cercevesinde islenmesi dolayisiyla
agirlastirilmis muiebbet hapis cezasina mahkimiyet
halinde, kosullu saliverilme hikimleri uygulanmaz”
hikmi bulunmaktadir. Gurban dava grubuna konu ko-
sullu saliverilme imkani bulunmaksizin miebbet hapis
cezasi ile cezalandirilma ile ilgili yasal diuzenleme ve
uygulama varligini surdirmektedir.

5. Hikumet gorusunin 13. paragrafinda kosullu sali-
verme olmaksizin miebbet hapis cezasi uygulamasi-
nin italya’da, Macaristan’da ve Ukrayna'da bulundu-
gunu ileri siirmiistiir. Avrupa insan Haklari Mahkemesi
31.12.2019 tarihinde yayinladigi Avrupa insan Haklar
Sozlesmesi ictihadina iliskin Rehber Mahpus Haklarin-
da kosullu saliverilme imkani bulunmaksizin muebbet
hapis cezasl ile cezalandirilmanin Avrupa insan Hak-
lari Sézlesmesinin 3. maddesini ihlal ettigine yonelik
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sentence imposed for the crimes committed
by the applicant in order to verify whether
legitimate grounds still justified the contin-
uation of his detention. The Court held that
such an “irreducible” sentence amounted to
inhuman treatment.

The Court further found a violation of the pro-
hibition of inhuman or degrading treatment
as regards the conditions of the applicant’s
detention up to November 2009 on account
of his social isolation (Violation of Article 3).

2. COMMENTS ON THE GOVERNMENT'S
ACTION PLAN

4. Paragraphs 9,10, 11 and 12 of the Govern-
ment’s opinion include information on the
provisions regarding conditional release in
the Law No. 5275 on the Execution of Pen-
alties and Security Measures. As stated in
paragraph 12 of the Government’s opinion, it
is still not possible to implement conditional
release for those who have been sentenced
to aggravated life imprisonment for com-
mitting certain crimes. Actually, in the Article
107 of the Law No. 5275, it is stated that “..
(16) In case of being sentenced to aggravated
life imprisonment due to crimes within the
framework of a criminal organization in the
Second Book of the Turkish Penal Code No.
5237, Part Four, Chapter Four titled ‘Crimes
against the Security of the State’, Chapter Five
titled ‘Crimes against the Constitutional Order
and Its Functioning), Chapter Six titled ‘Crimes
against National Defense) the provisions of
conditional release shall not be applied” The
legal regulation and practice regarding the
punishment of life imprisonment without the
possibility of conditional release, which is the
subject of the Gurban cases, continues to exist.

5.The Government argued in paragraph 13 of
their opinion that the practice of life impris-
onment without conditional release existed
in Italy, Hungary and Ukraine. Being sentenced
to life imprisonment without the possibility of
conditional release violates Article 3 of the
European Convention on Human Rights, and
it has been covered under a separate heading
of the Guide on the case-law of the Europe-
an Convention on Human Rights Prisoners’
rights.? Italy’, Hungary, and Ukraine® have
violated Article 3 of the European Convention
on Human Rights due to their implementation



of life sentences without the possibility of
conditional release. In addition, the Europe-
an Court of Human Rights rendered violation
judgments against the United Kingdom®, Bul-
garia’, Netherlands® and Lithuania® for similar
reasons.

6. In paragraph 14 of the Government’s opin-
ion, it is stated that there are applications
before the Constitutional Court regarding
the issue. On the website of the Constitution-
al Court, there is a judgment regarding one
application filed for being sentenced to life
imprisonment without any hope of release.®
In this judgment, it is stated that “..1. [t]he
application is on the allegation that being
sentenced to imprisonment until death with-
out hope of release violates the prohibition of
punishment incompatible with human dignity,
and the legality principle of crimes and pun-
ishments due to the negative implementation
of the execution regime.... 29.In the concrete
case, although the applicant referred to the
legislative provision that regulates the aboli-
tion of the death penalty and not allowing the
possibility of conditional release for sentences
commuted from the death penalty, the result
of the application was life imprisonment, with
the judgment of the Diyarbakir State Security
Court No. 2, dated December 16th, 1997. It is
understood that the applicant’s situation was
not included in the provisions of the legisla-
tion regarding the abolition of the death pen-
alty. 30. In addition, at least two legal status
summaries for the applicant’s release on merit
and conditional release were determined. The
applicant has not submitted a legal status
summary stating that he has not benefited
from the conditional release provisions pur-
suant to any legal provision. 31. It has been
concluded that the applicant could not reveal
that he was personally and directly affected
by the legal regulations on the provisions of
conditional release, which were claimed to be
the reason of the violation, and that he was
the victim of that violation. 32.For the reasons
explained, it should be decided that this part
of the application is inadmissible due to lack
of authority in terms of the person, without
examining it in terms of other admissibility
conditions.” As of November 3rd, 2021, 9293
individual application judgments were pub-
lished on the website of the Constitutional
Court since 2012, when the individual appli-
cation remedy was accepted. Among these
judgments, there is no judgment made on the

¢ok sayida karari bulundugunu belirtmis ve konuyu
ayri bir baslik olarak ele almistir? italya®, Macaristan®,
Ukrayna® kosullu saliverilme ihtimali bulunmaksizin
muebbet hapis cezasi uygulamalari nedeniyle Avrupa
insan Haklari Sézlesmesinin 3. maddesini ihlal etmis-
lerdir. Ayrica Avrupa insan Haklari Mahkemesi benzer
nedenlerle Birlesik Kralliké, Bulgaristan’, Hollanda?® ve
Litvanya’da® hakkinda da ihlal karari vermistir.

6. Hikimet gorusinin 14. paragrafinda konu ile ilgili
Anayasa Mahkemesi 6niinde bulunan basvurular oldu-
gu bildirilmistir. Anayasa Mahkemesi internet sitesin-
de tahliye imidi olmaksizin miebbet hapis cezasi ile
cezalandirilma nedeniyle yapilmis bir adet basvuruya
iliskin karar bulunmaktadir.!® Bahsi gecen kararda “..1.
Basvuru, tahliye umudu olmaksizin olinceye kadar
hapis cezasina mahkim edilme nedeniyle insan hay-
siyeti ile bagdasmayan ceza yasaginin, infaz rejiminin
aleyhe uygulanmasi nedeniyle de sug ve cezada kanu-
nilik ilkesinin ihlal edildigi iddialarina iliskindir... 29.
Somut olayda basvurucu, her ne kadar 6lim cezasinin
kaldirilmasi ve 6lum cezasindan ¢evrilen cezalar igin
kosullu saliverilme imkani taninmamasini diizenleyen
mevzuat hikmine atifta bulunmus ise de basvuru-
nun Diyarbakir 2 No.lu Devlet Glvenlik Mahkemesinin
16/12/1997 tarihli karariyla sonug ceza olarak omdar
boyu agir hapis cezasi ile cezalandirilmasina karar
verildigi, basvurucunun idam cezasinin kaldirilmasina
iliskin mevzuat hikumleri kapsamina girmedigi anla-
silmaktadir. 30. Bunun yani sira basvurucu hakkinda
duzenlenmis en az iki middetnamede hak ederek tah-
liye ile kosullu saliverilme tarihleri tespit edilmistir.
Basvurucu, kosullu saliverilme hikidmlerinden her-
hangi bir kanun hukmu uyarinca yararlandirilmadigina
iliskin diizenlenmis bir middetname de dosyaya sun-
mamistir.31. Bagvurucunun ihlale neden oldugunu ile-
ri suirdigu ve bir kisim hikidmlinun kosullu saliveril-
me hukidmlerinden yararlandirilmamasina iliskin yasal
duzenlemelerden kisisel olarak dogrudan etkilendigini
ve ihlaliddiasina iliskin magdur sifatinin bulundugunu
ortaya koyamadigi sonucuna ulasilmistir.32. Agiklanan
gerekgelerle basvurunun bu kisminin diger kabul edi-
lebilirlik sartlari yoninden incelenmeksizin kisi baki-

63



mindan yetkisizlik nedeniyle kabul edilemez olduguna
karar verilmesi gerekir...” degerlendirmesi yapilmistir.
03.11.2021 tarihi itibariyle Anayasa Mahkemesi inter-
net sitesinde bireysel basvuru yolunun kabul edildi-
gi 2012 yilindan itibaren verilmis 9293 adet bireysel
bagvuru karari yaymlanmistir. Bu kararlar igerisinde
Gurban dava grubu ile ayni konuda verilmis bir karar
bulunmamaktadir. Ote yandan Anayasa Mahkemesinin
verdigi tum kararlar yayinlanmadigi gibi Anayasa Mah-
kemesi onunde gorulmeyi bekleyen dosya icerikleri
ile ilgili herhangi bir bilgi ve veri paylasilmamaktadir.
Anayasa Mahkemesi bireysel basvuru yolunun, bireysel
basvuru uygulamasinin basladigi dokuz yillik zaman
diliminde Avrupa insan Haklari Mahkemesi standart-
larii karsilayan bir karari bulunmadigindan Gurban
dava grubu ile ilgili etkili bir i¢ hukuk yolu oldugu soy-
lenemez.

7. Hukumet gorisunin 15. ve 20. paragraflari arasinda
Cumhurbaskaninin cezalar affetmesi ile ilgili bilgiler
verilmistir. Cumhurbaskaninin cezalari affetme yetkisi-
nin kosullu saliverme olmaksizin miebbet hapis cezasi
uygulamasi ile ilgili sorunlari ortadan kaldirmadigi Av-
rupa Insan Haklari Mahkemesi'nin cesitli kararlarinda
ifade edilmistir. Avrupa insan Haklari Mahkemesi Bol-
tan Turkiye (33056/16) 12.02.2019 tarihli kararinin 41.
paragrafinda “..Hlkiimet tarafindan belirtilen Cum-
hurbagkanligr affi meselesi ile ilgili olarak, Mahkeme
daha once, insani sebeplerle tahliyenin cezalandirma-
ya iliskin birtakim mesru gerekgelerle “tahliye imka-
ni” ile uyusmadigi kanaatine vardigini hatirlatmakta-
dir (yukarida anilan Vinter ve digerleri karari, § 129,
yukarida anilan Ocalan (no 2) karari, & 203 ve Laszl6
Magyar/Macaristan, No. 73593/10, §8 55-58, 20 Mayis
2014). Mahkeme, mevcut davada, bu ictihadini degis-
tirmek icin herhangi bir sebep gérmemektedir..” de-
gerlendirmesi yapmistir. 2019 yilindan bugtine Cum-
hurbagkaninin cezalar affetmesi ile ilgili herhangi bir
degisiklik ya da gelisme olmamistir. 2020 yilinda kabul
edilen bir yuksek lisans tezinde Cumhurbaskaninin af
yetkisi ile ilgili pek ¢cok sorunlu konuya deginilmistir.!*
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same issue as the Gurban case group. On the
other hand, not all judgments of the Consti-
tutional Court are published, and no informa-
tion or data is shared regarding the contents
of the files pending before the Constitutional
Court. Since the Constitutional Court did not
have a judgment that met the standards of the
European Court of Human Rights in the nine-
year period when the individual application
started, it cannot be said that it is an effective
domestic remedy regarding the Gurban case

group.

7. Paragraphs 15 to 20 of the Government’s
opinion include information on the President’s
clemency of the sentences. It has been stated
in various judgments of the European Court of
Human Rights that the President’s power to
clemency sentences does not eliminate the
problems related to the application of life
imprisonment without conditional release. In
paragraph 41 of Boltan Tiirkiye (33056/16)
judgment dated February 12th, 2019, Euro-
pean Court of Human Rights stated that “...As
regards the issue of the The “Grace” authority
granted to the President raised by the Gov-
ernment, the Court recalls that it had previ-
ously found that discharge on humanitarian
grounds was incompatible with the ‘possibility
of release’ on a number of legitimate punitive
grounds (above mentioned judgments on
Vinter and others, § 129, on Ocalan (2), § 203,
and on Laszlé Magyar/Hungary,No: 73593/10,
§8§ 55-58, May 20th, 2014). The Court sees no
reason to change this case-law in the present
case’ Since 2019, there has been no change or
improvement regarding the President’s power
to clemency of sentences. In a master’s thesis
accepted in 2020, many problematic issues
related to the President’s power to clemency
were mentioned.!

8. Paragraphs 21 to 24 of the Government’s
opinion include information on the general
amnesty of the sentences by the Grand Na-
tional Assembly of Turkey. It was stated in a
judgment of the European Court of Human
Rights that the power of the Grand National
Assembly of Turkey to general amnesty sen-
tences did not eliminate the problems related
to the application of life imprisonment with-
out conditional release. In paragraph 211 of its
judgment on Ocalan v. Turkey (no 2)24069/03
dated March 18th, 2014, European Court of
Human Rights states that “.. [a]t the same
time, it is a fact that the Turkish legislator



enacts general amnesty or partial amnesty
(in the latter, conditional release is applied
after applying a certain security measure) in
order to solve major social problems and at
more or less regular intervals. However, it was
neither claimed nor put forward before the
Court that such a draft law that allowed the
applicant to be released was being prepared.
The court should rely on the law which sets
out how aggravated life sentences are actually
applied to inmates serving that sentence. The
legislation does not require a reassessment of
whether the legitimate grounds for [the per-
son] to remain convicted after a certain min-
imum sentence still exist in the aggravated
life sentence imposed for offenses such as the
ones committed by the applicant” It is clear
that the amnesty laws enacted by the Grand
National Assembly of Turkey are not within
this scope and do not meet the conditions of
the European Court of Human Rights.With the
Law on the Execution of Penalties and Securi-
ty Measures No. 7242 dated April 14th, 2020,
and the Law on Amendments to Some Laws,
many changes were made regarding the exe-
cution of sentences and many prisoners were
released based on these changes.However,Ar-
ticle 107/16 of Law No.5275 is not included.

9. According to the Judicial Statistics 2020%;
The Office of the Chief Public Prosecutor’s
Office opened 33,885 public cases related
to Crimes Against the Constitutional Order
and Its Operation, 33 public cases regard-
ing Crimes Against National Defense. 57,979
people were tried in public cases related to
Crimes Against the Constitutional Order and
Its Operation, 966 of whom were under the
age of eighteen. 46,783 people were sen-
tenced, 128 people were tried in public cases
related to Crimes Against National Defense,
16 people were sentenced. According to the
Turkish Penal Code some types of these crimes
(violate the constitution,assassination and ac-
tual attack on the president, crime against the
chamber, crime against government, armed
revolt against the government of the Repub-
lic of Turkey, etc) are being punished with life
imprisonment. No data on life imprisonment
sentences were shared with the public. Due
to the number of people who were tried and
convicted, it can be said that serious problems
with life imprisonment sentence without hope
of release, which is the subject of the Gurban
case group, will become more severe in the
coming years.In this context, we estimate that
thousands of applications can be made to Eu-
ropean Court of Human Rights.

8. Hukumet gorusinin 21. ve 24. paragraflari arasinda
Turkiye Blyuk Millet Meclisinin cezalari affetmesi ile
ilgili bilgiler verilmistir. Turkiye BuyUk Millet Meclisinin
cezalari affetme yetkisinin kosullu saliverme olmaksi-
zin muebbet hapis cezasi uygulamasi ile ilgili sorun-
lar ortadan kaldirmadigi Avrupa insan Haklari Mah-
kemesi'nin bir kararinda ifade edilmistir. Avrupa insan
Haklari Mahkemesi Ocalan v. Turkey (no 2)24069/03
18.03.2014 tarihli kararinin 211. paragrafinda “..Ayni
zamanda Turk kanun koyucusunun buyuk sosyal prob-
lemlerin ¢6zUmu amaciyla ve asagi-yukari diizenli ara-
liklarla genel af veya kismi af (bu durumda belli bir
guvenlik tedbiri uygulamasindan sonra sartli tahliye
uygulanmaktadir) kanunlari ¢ikardigi da bir gergektir.
Ancak boylesi bir Hiklmet tasarisi hazirliginin oldugu
ve basvurana tahliye imkani tanidigi Mahkeme &niin-
de ne iddia edilmis, ne de ortaya konulmustur. Mahke-
me agirlastirilmis muebbet hapis cezasinin bu cezaya
carptirilan mahktmlara fiili olarak uygulanma sekliyle
ilgili kanunu dayanak olarak almalidir. Bu yasal du-
zenlemenin igerigi, bagvuran tarafindan islenen suclar
gibi suglara uygulanan agirlastirilmis muebbet hapis
cezasinin, belli bir asgari sure ceza cekildikten sonra,
[kiginin] hukumld olarak kalmasi ydnundeki mesru ge-
rekcelerin halen varligini surdurip surdirmedigi hak-
kinda yeniden bir degerlendirme yapilmasini dngoren
bir sistem olmamasi yonlndedir..” degerlendirmesi
yapmistir. Turkiye Blyuk Millet Meclisi tarafindan ¢i-
kartilan af kanunlarinin bu kapsamda olmadigi ve Av-
rupa Insan Haklari Mahkemesi ictihadinin aradigi ko-
sullari karsilamadigi agiktir. 14.4.2020 tarihli ve 7242
sayili Ceza ve Giivenlik Tedbirlerinin infazi Hakkinda
Kanun ile Bazi Kanunlarda Degisiklik Yapilmasina Dair
Kanun®? ile cezalarin infaz edilmesi ile ilgili pek cok
degisiklik yapilmis ve pek ¢ok mahkum bu degisiklik-
lere dayali olarak tahliye edilmis ise de 5275 sayili Ka-
nunun 107/16. maddesi kapsam disinda birakilmistir.

9. 2020 yili Adli istatistiklerine gére!*; Cumhuriyet
Bassavciliklarinca 33.885 tane Anayasal Duzene ve Bu
Diizenin isleyisine Karsi Suclar ile ilgili kamu davasi
acildigl, 33 tane Milli Savunmaya Karsi Suglar ile ilgili
kamu davasi acildigi, Anayasal Diizene ve Bu Diize-
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nin isleyisine Karsi Suclar ile ilgili kamu davalarinda
57.979 kisinin yargilandigi, bu kisilerden 966 tanesinin
on sekiz yasindan kiiguik oldugu, 46.783 kisi hakkin-
da mahkumiyet karari verildigi, Milli Savunmaya Karsi
Suglar ile ilgili kamu davalarinda 128 kisinin yargi-
landigi, 16 kisi hakkinda mahkumiyet karari verildigi
gorulmektedir. Hikmedilen miebbet hapis cezalari ile
ilgili bir veri kamuoyu ile paylasilmamistir. Yargilanan
ve mahkum olan kisi sayisi nedeniyle Gurban dava
grubuna konu tahliye imidi olmaksizin miebbet hapis
cezasi ile agir sorunlarin daha da agirlasarak 6nimuz-
deki yillarda glindeme gelecegi sdylenebilir. Bu kap-
samda Avrupa insan Haklari Mahkemesine binlerce
basvuru yapilabilecedi tahmin edilmektedir.

10. Hiikiimet gériisiiniin 25. paragrafinda Ocalan Tiir-
kiye davasi kapsaminda 2009 yilindan sonra basvuru-
cunun hapishane kosullari ile ilgili ihlal karari veril-
medigini ve onlem alinmasi gerekmedigi bildirilmistir.
Basvurucunun guncel hapishane kosullari ile ilgili ka-
muoyu ile paylasilan bir bilgi bulunmamaktadir. Mil-
letvekilleri tarafindan konu ile ilgili Adalet Bakan'in
yanitlamasi amaciyla verilen soru dnergelerine de ce-
vap verilmedigi anlasilmaktadir.*

3.GENEL TEDBIRLER

11. Agirlasmis muebbet hapis cezasi ile cezalandiri-
lan kisilerin kosullu saliverilmesi 5275 sayili Kanu-
nun 107. maddesinin 16. fikrasi kapsaminda mimkin
degildir. Bu hukum kaldirilmadigi surece Gurban dava
grubu kapsamindaki sorunlar devam edecektir. Ayrica
15.07.2016 tarihinde yasanan basarisiz darbe girimi
nedeniyle yargilamasi yapilan binlerce kisinin ayni
kapsamda basvuru yapabilecegi dikkate alinmalidir.
Miebbet hapis cezalarina iliskin herhangi bir veri ka-
muoyuyla paylasilmamaktadir ancak binlerce kisinin
muebbet hapis cezasina ¢arptirildigini veya muebbet
hapis tehlikesiyle karsi karsiya oldugu tahmin edil-
mektedir.

istisnasiz tim suclar bakimindan miiebbet hapis ce-
zasl ile cezalandirilan kisilerin tahliye olabileceklerine
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10.In paragraph 25 of the Government’s opin-
ion, it is stated that within the scope of the
Ocalan Turkey case, no violation judgment was
made regarding the prison conditions of the
applicant after 2009, and that no action was
required. There is no information shared with
the public regarding the applicant’s current
prison conditions. It is understood that the
parliamentary questions on the issue submit-
ted by the deputies to the Minister of Justice
were also not answered.*

3.GENERAL MEASURES

11. Conditional release of persons sentenced
to aggravated life imprisonment is not possi-
ble within the scope of paragraph 16 of Article
107 of the Law No. 5275. As long as this pro-
vision is not removed, the problems under the
Gurban case group will continue. In addition, it
should be taken into account that thousands
of people who were prosecuted due to the
failed coup attempt on July 15th, 2016 can
apply within the same scope. No data on life
imprisonment sentences were shared with the
public but we estimate that thousands of peo-
ple have been sentenced to life imprisonment,
or are at risk of life imprisonment.

A legal regulation should be made that peo-
ple who are sentenced to life imprisonment
for all crimes without exception can benefit
from conditional release. In this regulation,
the conditions for conditional release should
be subject to objective conditions and subject
to judicial review.

12. The public should be informed about
Abdullah Ocalan’s prison conditions, and he
should be provided with opportunities to
meet with his lawyers and family members, as
his legal rights entails.

4.CONCLUSION AND
RECOMMENDATIONS

13. The problems dealt with in the Gurban
group cases still continue. The problems are
structural and also exist even at the level of
the Constitutional Court. The continuity of the
problems increases the possibility of adverse-
ly affecting the judicial activities in the future.
14.In conclusion, we respectfully request the
Committee of Ministers to continue supervi-
sion of this group of cases under enhanced



supervision (given the length of time which
passed since the judgment became final), and
to call on the Turkish authorities to:

« Provide information about Abdullah Ocalan’s
prison conditions, and provide him with the
opportunity to meet with his lawyers and fam-
ily on a regular basis.

» To request statistical information from the
Government of Turkey for the entire case
group, asking for information including data
showing “how many persons have been sen-
tenced to aggravated life sentence in Turkey,
how many persons have received this sen-
tence by years, in which years the relevant
judgments were finalized, and how many
years persons sentenced to aggravated life
imprisonment have been held in prison”

» Amend Law No. 5275 and enact the possi-
bility for persons who are sentenced to life
imprisonment to benefit from conditional re-
lease, ensuring that conditions for conditional
release be subject to objective conditions and
to judicial review.

iliskin bir yasal duzenleme yapilmalidir. Bu dizenleme
de kosullu saliverilme sartlari objektif kosullara bag-
lanmali ve yargisal denetime tabi tutulmalidir.

12. Abdullah Ocalan’nin hapishane kosullari ile ilgili
kamuoyu bilgilendirilmeli, yasal hakki olan avukat ve
aile gorusmesi imkanlari saglanmalidir.

4.SONUC VE ONERILER

13. Gurban Dava Grubu'nda ele alinan sorunlar devam
etmektedir. Sorunlar yapisaldir ve Anayasa Mahkemesi
duzeyinde bile mevcuttur. Sorunlarin surekliligi, gele-
cekte yargi faaliyetlerini olumsuz etkileme olasiligini
artirmaktadir.

14. Sonug olarak, kararin kesinlesmesinden bu yana
gecen sure dikkate alindiginda, Bakanlar Komitesi'n-
den bu davalar grubunun gelismis denetim altinda
denetimine devam etmesini saygiyla arz ediyoruz ve
Turkiye'deki makamlari asagidakileri yapmaya davet
ediyoruz:

*Abdullah Ocalan’'in cezaevi kosullari hakkinda bilgi
verilmeli, avukatlari ve ailesiyle diizenli olarak gorus-
me imkani saglanmalidir.

*Turkiye Hukumeti'nden tim vaka grubu igin su is-
tatistiki bilgiler talep edilmelidir: Turkiye’de kag kisi
agirlastirilmis miebbet hapis cezasina ¢arptirilmistir?
Yillara gore kac kisi bu cezayr almistir? ilgililer hangi
yillarda bu cezayr almistir? Yargilamasi kesinlesmis,
agirlastirilmis miebbet hapis cezasina carptirilanlar
kag yil hapis yatmistir?

*5275 sayili Kanun'da degisiklik yapilmali ve miebbet
hapis cezasina carptirilanlarin sartli saliverilmeden ya-
rarlanabilmeleri, sartli saliverilme kosullarinin objektif
sartlara ve yargl denetimine tabi olmasi saglanmalidir.
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NOTLAR

1. Yasam Bellek Ozgiirliik Derneginin web sayfasina bakiniz:
https://yasambellekozgurluk.org/

2. https://www.echr.coe.int/Pages/home.aspx?p=caselaw/
analysis/guides &c=#

3. Bahsi gecen Rehber'de italya ile ilgili olarak;"..250. Mah-
keme, Marcello Viola/italya (no. 2), 2019, & 103-138
davasinda, Soézlesmenin 3. maddesinin ihlal edildigine
hikmetmistir.  Mafya ilintili suclara iliskin ilgili hdkdm
kapsaminda basvurana uygulanan muebbet hapis ceza-
sinin, serbest birakilma ihtimalini ve cezasinin yeniden
degerlendirme ihtimalini blylk 6&lglide kisitladigi kana-
atine varmistir. Bilhassa, sartli tahliye veya cezasindaki
diger degisikliklere erisim imkaninin, basvuranin “adli ma-
kamlarla isbirligine” bagli oldugu belirtilmistir. Mahkeme,
mahk(dmun vyetkililerle hir iradesiyle isbirligi yapmayi
tercih etmesine ve mahklmun isbirli§gi yapmamasinin top-
luma karsi tehlikeli olmasiyla esit tutulmasinin uygunlu-
guna dair stipheleri oldugunu ifade etmistir. Aslinda, “adli
makamlarla is birligi” yapmamanin, basvurani gergekgi bir
serbest birakilma ihtimalinden yoksun birakan kesin tehli-
kelilik karinesine yol acmistir. Dolayisiyla, bagvuranin tu-
tuklulugunun artik mesru penolojik gerekcelere dayanma-
digini gostermesi asagidaki gerekgelerden dolayr imkansiz
hale gelmistir: is birligi yapmamanin topluma karsi kesin
tehlikelilik karinesiyle esit tutulmasina devam edilmis;
mevcut infaz rejiminin, bagvuranin mahkdm edilmesinden
itibaren topluma yeniden kazandirma siireci ve kaydettigi
ilerlemelerin yerine, sucun islendigi zamana atif yapila-
rak onun tehlikeliligini degerlendirmistir. Bu kesin karine,
yetkili mahkemenin bagvuranin sartli tahliye bagvurusunu
incelemekten ve ilgili kisinin tutuklulugu boyunca degi-
sip rehabilitasyona yonelik ilerleme- tutuklulugunun artik
penolojik gerekgelerle hakli goriilmedigi- kaydedip kay-
detmedigini belirlemesini etkili bir sekilde engellemistir.
Mahkeme’nin davaya dahil olmasi, is birligi kosullarinin
karsilanmamasindan ve mahkdmun bireysel gec¢misini ve
rehabilitasyona yonelik ilerlemesini degerlendiremedigin-
den dolayr kisitli kalmistir. 251. Somut davada, Mahkeme,
Sozlesmenin 46. maddesi kapsaminda Devletin, cezanin
yeniden degerlendirme imkanini gilivence altina almak
icin tercihen mevzuat olusturarak miebbet hapis cezasi
rejiminin tanzimini Ustlenmesi gerektigine de isaret et-
mistir. Bu, yetkililerin, mahkimun, serbest birakilmasi igin
ne yapip ne yapmamasini ve hangi kosullara énem ver-
mesini bilmesini saglarken cezasi siiresince tutuklulugu-
nun artik mesru penolojik gerekgelerle desteklenmedigi
Olclide rehabilitasyona yonelik olarak degisme ve ilerleme
kaydedip kaydetmedigini belirlemesine olanak saglama-
lidir. Mahkeme, mafya cevreleriyle bagdini koparmanin,
mevcut mevzuat kapsaminda saglanan adli makamlar ve
otomatik mekanizmayla is birliginin disindaki yollarla ifa-
de edilebilecedini kaydetmistir. Nitekim Mahkeme, serbest
birakilmanin uygulanmasi ihtimalinin, ilgili kisinin toplu-
ma tehlike arz etmesinin devam ettigi takdirde yetkililerin
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NOTES

1. See the web page of the Association:
https://yasambellekozqurluk.org/

2. Guide on the case-law of the European
Convention on Human Rights Prisoners’rights,
published on August 31st, 2021, available at
https://www.echr.coe.int/Pages/home.aspx-
7p=caselaw/analysis/quides&c=#

3. In the aforementioned Guide, it is stated
that “261.In Marcello Viola v.Italy (no.2),2019,
§8 103-138, the Court found a violation of Ar-
ticle 3 of the Convention. It considered that
the sentence of life imprisonment imposed on
the applicant under the relevant provision for
mafia-related offences restricted his prospects
of release and the possibility of review of his
sentence to an excessive degree. In particular,
access to the possibility of release on licence
or other adjustments of sentence was contin-
gent on the applicant’s “cooperation with the
judicial authorities” The Court had doubts as
to the free nature of a prisoner’s choice to
cooperate with the authorities and the appro-
priateness of equating a lack of cooperation
with the prisoner’s dangerousness to society.
In fact, the lack of “cooperation with the judi-
cial authorities” gave rise to an irrebuttable
presumption of dangerousness which de-
prived the applicant of any realistic prospect
of release. It was thus impossible for the ap-
plicant to demonstrate that his detention was
no longer justified on legitimate penological
grounds: by continuing to equate a lack of
cooperation with an irrebuttable presumption
of dangerousness to society, the regime in
place effectively assessed the person’s dan-
gerousness by reference to the time when the
offence had been committed, instead of tak-
ing account of the reintegration process and
any progress the person had made since be-
ing convicted. This irrebuttable presumption
effectively prevented the competent court
from examining the application for release
on licence and from ascertaining whether the
person concerned had, in the course of his/
her detention, changed and made progress
towards rehabilitation to such an extent that
his or her detention was no longer justified on
penological grounds. The court’s involvement
was limited to finding that the conditions of
cooperation had not been met,and it could not
assess the prisoner’s individual history and his
or her progress towards rehabilitation. 262. In
this case, the Court also indicated under Arti-
cle 46 of the Convention that the State should



undertake a reform of the life imprisonment
regime, preferably by introducing legislation,
in order to guarantee the possibility to review
the sentence.This should allow the authorities
to determine whether, in the course of his or
her sentence, the prisoner had changed and
made progress towards rehabilitation, to the
extent that his or her detention was no longer
justified on legitimate penological grounds,
while enabling the convicted prison to know
what he or she had to do in order to be con-
sidered for release and what conditions were
attached. The Court noted that the severing of
ties with Mafia circles could be expressed in
ways other than cooperation with the judicial
authorities and the automatic mechanism pro-
vided for under the current legislation. Never-
theless, the Court specified that the possibility
of applying for release did not necessarily
prevent the authorities from rejecting the ap-
plication if the person concerned continued to
pose a danger to society”

4. In the aforementioned Guide, it is stated
that “...253.In Laszlé Magyar v.Hungary, 2014,
§8 54-59 the Court held that there had been
a violation of Article 3 of the Convention as
regards the applicant’s life sentence without
eligibility for parole. It was, in particular, not
persuaded that Hungarian law allowed life
prisoners to know what they had to do to be
considered for release and under what condi-
tions. In addition, the law did not guarantee
a proper consideration of the changes in the
life of prisoners and their progress towards
rehabilitation. 254. In response to the Laszlo
Magyar judgment, certain legislative changes
were made, which the Court later examined
in TP.and A.T. v. Hungary, 2016, 88 39-50. In
particular, the Court found that making a pris-
oner wait forty years before he or she could
expect to be considered for clemency for the
first time was too long and that, in any case,
there was a lack of sufficient safeguards in the
remainder of the procedure provided by the
new legislation. The Court was not therefore
persuaded that, at the time of its judgment in
the case, the applicants’ life sentences could
be regarded as providing them with the pros-
pect of release or a possibility of review and
the legislation was not therefore compatible
with Article 3 of the Convention”

5.Inthe aforementioned Guide, it is stated that
“...260. In Petukhov v. Ukraine (no.2),2019, 88
169-187 the Court held that there had been
a violation of Article 3 of the Convention be-
cause the applicant had no prospect of release

uygulamayi reddetmelerinden kesin olarak alikoymadigini
belirtmistir..” degerlendirmesi yapilmistir,

4. Bahsi gecen Rehber'de Macaristan ile ilgili olarak; “..242.
Mahkeme, Laszl6 Magyar/Macaristan, 2014, §§ 54-59 da-
vasinda, basvuran, sartli tahliye imkani verilmeksizin mi-
ebbet hapis cezasina mahkim edildiginden Sézlesmenin
3. maddesinin ihlal edildigine hikmetmistir. Mahkeme,
Macar hukukunda, miebbet hapis cezasina mahkim edi-
len sahislarin, hangi kosullarda serbest birakilabilecekleri
veya serbest birakilmak icin ne yapmalari gerektigi husu-
sunda hikimlilere aktarilabilecek bilgilere yer verildigine
ikna olmamistir. ilaveten, s6z konusu hukuk kapsaminda,
hikimlilerin hayatlarindaki degisikliklerin ve rehabilitas-
yon bakimindan kaydettikleri gelismelerin uygun bir sekil-
de degerlendirilmesi konusu glivence altina alinmamistir.
243. Laszlé Magyar kararina karsilik Mahkeme’nin daha
sonra inceledigi T.P. ve AT/ Macaristan, 2016,8§ 39-50
kararinda, belirli yasal degisiklikler yapilmistir. Mahkeme,
ozellikle, ilk kez ozel af gikmasi igin bir mahkdmu kirk yil
bekletmenin, herhangi bir dava igin, ¢ok uzun oldugunu
ve yeni mevzuatin 6ngordigl usullin geri kalan kisminda
yeterli guvencelerin bulunmadigini belirtmistir. Mahke-
me, dolayisiyla,davadaki kararina iliskin olarak basvuran-
larin miebbet hapis cezalarinin, serbest birakilma veya
yeniden degerlendirme imkani sunduguna ikna olmamis
ve mevzuatin Sozlesme’nin 3. maddesine riayet etmedigi-
ne karar vermistir..” degerlendirmesi yapilmistir.

5. Bahsi gecen Rehber'de Ukrayna ile ilgili olarak; “..249.
Mahkeme, Petukhov/Ukrayna (no. 2), 2019, §§ 169-187
davasinda, basvuranin serbest birakilma ihtimali veya mu-
ebbet hapis cezasinin yeniden degerlendirilme imkani
olmadigindan dolayr Sozlesmenin 3. maddesinin ihlal
edildigine hlkmetmistir. Bilhassa, Ukrayna’daki miebbet
hapis cezalarinin hafifletilmesinde tek usul olan Cum-
hurbaskanligi affi agikga diizenlenmemis ve kotiiye kul-
lanilmasina karsi yeterli usule iliskin glvencelere sahip
olmadigi ifade edilmistir. ilaveten, Ukrayna’daki miiebbet
hapis cezasi mahkdmlarinin hapis kosullari, onlara reha-
bilitasyona yonelik bir ilerleme saglama ve dolayisiyla
yetkililerin muebbet hapis cezalarini gercekten yeniden
degerlendirmelerini imkansiz hale getirmistir...” degerlen-
dirmesi yapilmistir.

6. Bahsi gecen Rehber'de Birlesik Krallik ile ilgili olarak;
“..238. Mahkeme, Vinter ve Digerleri, 88 123-131 dava-
sinda, ¢ bagvuran agisindan da Sozlesmenin 3. madde-
sinin kosullarinin karsilanmadidini degerlendirerek, ilgili
maddenin ihlal edildigine karar vermistir. Mahkeme, bas-
vuranin davasinda, yuritme organinin émur boyu hapis
cezasina mahkdm edilmis bir kisiyi serbest birakma yetkisi
ile ilgili olarak i¢ hukukun net olmadigini kaydetmistir.

Buna ek olarak, davaya konu zamanda, mevcut bir deger-
lendirme mekanizmasi olmadigi goérulmustur..” degerlen-
dirmesi yapmistir.

7. Bahsi gegen Rehber’de Bulgaristan ile ilgili olarak; “...244.
Mahkeme, ilk basvuranin miebbet hapis cezasiyla ilgili
olarak Harakchiev ve Tolumov/Bulgaristan, 2014, 8§ 243-
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268 davasinda, Sézlesmenin 3. maddesinin ihlal edildigine hiikkmetmistir. ilk basvuranin cezasinin
kesinlestigi -2004 yilinin Kasim ayi- tarihten itibaren 2012 yilinin basina kadar, agirlastirilmis hapis
cezasinin insanlik disi ve asagilayici muamele teskil ettigini, zira basvuranin ne serbest birakilma
ihtimalinin ne de cezasinin yeniden degerlendirilme imkaniin bulundugunu ve bu nedenle de
basvuranin rehabilitasyonunu veya kendi reformunu kisitlayan hapis kosullarinin ve kati rejimin
cezayi agirlastirdigini degerlendirmistir. Bu slire zarfinda, basvuranin cezasinin azaltilabilir nitelikte
olmasini saglayabilecek olan cumhurbaskani 6zel affi ve uygulanma bicimi seffaf olmayip resmi ve
hatta resmi olmayan glivencelerden yoksun kalmistir. Ayrica, agirlastirilmis miebbet hapis cezasina
mahkdm edilen bir kisinin cezasinda herhangi bir diizenlemenin yapilabildigine dair somut bir
ornek bulunmamaktadir...” degerlendirmesi yapmistir.

8. Bahsi gegen Rehber'de Hollanda ile ilgili olarak; “..247. Mahkeme, Murray/Hollanda[BD], 2016, §&§
113-127 davasinda, miebbet hapis cezalarina iliskin yeniden degerlendirme yapma amacli yasal
mekanizmanin bagvuran fiilen Mahkeme’ye basvurduktan kisa bir sire sonra baslatildigini; psikiyat-
rik tedavi saglanmadigi icin serbest birakilma firsatinin olmadigini ve dolayisiyla serbest birakilma
ehliyetine sahip olmak icin yeniden sug isleme riskinin yliksek olarak gorilmeye devam edilecegini
ileri sliren miebbet hapse mahkdim olmus bir kisinin sikayetini ele almistir. Mahkeme, S6zlesme™nin
3. maddesinin ihlal edildigine hikmetmistir. Mahkeme, ozellikle,ictihadi kapsaminda Devletlerin, bir
miebbet hapis mahkiimuna rehabilitasyon imkani vermek i¢in hangi 6nlemlerin gerektigini belirler-
ken genis bir takdir payma sahip oldugunun altini gizerek vurgulamistir. Ancak, bagvuranin, miebbet
hapis cezasina carptirilmadan once, tedaviye ihtiyaci oldugu degerlendirilmesine ragmen ne tir
bir tedavi gerektigine ve mevcutta uygulanabilecegine dair baska bir degerlendirme yapilmamistir.
Sonug olarak, bagsvuran Mahkeme’ye basvuru yaptiginda, affa dair herhangi bir talebi uygulamada
onu serbest birakmaya haiz degildi. Dolayisiyla, bagvuranin miebbet hapis cezasi, S6zlesmenin 3.
maddesi kapsaminda Mahkeme'nin ictihadi dogrultusunda hukuken azaltilabilir nitelikte olmamistir...”
degerlendirmesi yapilmistir.

9. Bahsi gecen Rehber’de Litvanya ile ilgili olarak; “..248. Mahkeme, Matio3aitis ve Digerleri/Litvanya,
2017, 88 157-183 davasinda, karar sirasinda bagvuranlarin miebbet hapis cezalarinin Sézlesme’nin
3. maddesinin amaglari dogrultusunda azaltilabilir olarak degerlendirilemedigini belirterek alti bas-
vuran adina Sozlesme’nin 3. maddesinin ihlal edildigine hikmetmistir. Mahkeme, bilhassa, olimcil
hastaliktan dolayr miebbet hapis cezasinda indirime gidilmesinin “serbest birakilma ihtimali” olarak
degerlendirilemeyecegini vurgulamistir. Benzer sekilde, affin, miebbet hapis mahk(mlarina cezanin
hafifletilmesi veya serbest birakilma ihtimali veren bir tedbir olarak degerlendirilemeyecegi belirtil-
mistir. Mahkeme, ayrica, asagidaki gerekcelerle Cumhurbaskanligi affinin miebbet hapis cezalarinin
hukuken azaltilabilir olmasini saglayan bir mekanizma olarak dederlendirilemeyecegi kanaatindedir:
bir af talebinin reddedilmesi i¢in gerekcelendirmeye gerek olmadigini; af kararnamelerinin adli
incelemeye tabi olmadigini ve mahklmlar tarafindan dogrudan itirazda bulunulamadigini; ve ilgi-
li af komisyonunun calismasinin seffaf olmadigr ve tavsiyelerinin Cumhurbaskani Uzerinde yasal
olarak baglayiciigi olmadigi belirtilmistir. Buna ek olarak, Mahkeme, miiebbet hapis cezasi alan
mahk(mlarin cezaevi kosullarinin rehabilitasyona elverisli olmadigina karar vermistir..” degerlendri-
mesi yapilmistir.

10. Nesip Tarim 2017/18634 bireysel bagvurusunda Anayasa Mahkemesi Birinci Bolumdu tarafindan veri-
len 18.11.2020 tarihli kabul edilmezlik karari.

11.Kayaoglu Demet, Tirk Hukukunda Devlet Baskaninin Af Yetkisi, Yiiksek Lisans Tezi, Erzincan 2020. Bahsi
gecen calismanin sonug kisminda “..Cumhurbaskani Anayasada sayilan sebeplerin varligi halinde af yet-
kisini kullanip kullanmamak konusunda takdir yetkisine sahiptir. Cumhurbaskani af yetkisini nigin kullan-
dig1 ya da kullanmadigini belirtmek zorunda degildir... Cumhurbaskaninin af yetkisini kullanabilmesi icin
af bagvurusunu kim veya kimlerin yapabilecedi hususu belirsizdir.... Cumhurbaskani tarafindan yapilan
af islemi Anayasada sayilan sebeplerin varligi halinde kullanilmakta ve aftan yararlanacak kisiler tek tek
gosterilmektedir. Bu nedenle aftan yararlanmayi hak edecek kisilerin tespiti daha kolay olacaktir. Ancak
Anayasada sayilan sebeplerin neye gore veya nasil tespit edilecedi husus belirsizdir... Cumhurbaskaninin
af yetkisinin yargl denetimine tabi olmasi gerekmektedir....” degerlendirmesi yapilmistir.

12.14.4.2020 tarihli ve 7242 sayili Ceza ve Giivenlik Tedbirlerinin infazi Hakkinda Kanun ile Bazi Kanun-
larda Degisiklik Yapilmasina Dair Kanun
13.https://adlisicil.adalet.gov.tr/Home/SayfaDetay/adli-istatistikler-2020-kitabi-yayimlanmis-
tir22042021025204
14.https://m.bianet.org/bianet/insan-haklari/245673-hdp-ocalan-a-tecrit-ve-aclik-grevleri-
ni-meclis-e-tasidi
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from or possibility of review of his life sentence. In particular, presidential clemency,the only procedure for mitigating life sentences
in Ukraine, was not clearly formulated, nor did it have adequate procedural guarantees against abuse. Furthermore, the conditions
of detention of life prisoners in Ukraine made it impossible for them to progress towards rehabilitation and for the authorities to
therefore carry out a genuine review of their sentence”

6.1n the aforementioned Guide, it is stated that “..249. On the facts of the case in Vinter and Others, §§ 123-131, the Court found
that there had been a violation of Article 3 of the Convention, finding that the requirements of that provision had not been met
in relation to any of the three applicants. In the applicants’ case, the Court noted that domestic law concerning the power of the
executive to release a person subject to a whole life order was unclear. In addition, at the relevant time, there was no review
mechanism in place”

7.In the aforementioned Guide, it is stated that “..255. In Harakchiev and Tolumov v. Bulgaria, 2014, && 243-268, concerning the
first applicant’s sentence of life imprisonment the Court found a vioalation of Article 3.1t noted that from the time when the first
applicant’s sentence had become final - November 2004 - to the beginning of 2012, his sentence of life imprisonment without
commutation had amounted to inhuman and degrading treatment as he had neither had a real prospect of release nor a possibility
of review of his life sentence, this being aggravated by the strict regime and conditions of his detention limiting his rehabilitation or
self-reform. During that time, the presidential power of clemency that could have made the applicant’s sentence reducible and the
way in which it was exercised was indeed opaque, lacking formal or even informal safeguards. Nor were there any concrete exam-
ples of a person serving a sentence of life imprisonment without commutation being able to obtain an adjustment of that sentence”
8.In the aforementioned Guide, it is stated that “258. In Murray v. the Netherlands [GC], 2016, 8§ 113-127, the Court dealt with a
complaint of a life prisoner who argued that, although a legal mechanism for reviewing life sentences had been introduced shortly
after he lodged his application with the Court, de facto, he had no prospect of being released since he had never been provided
with any psychiatric treatment and therefore the risk of his reoffending would continue to be considered too high to be eligible
for release. The Court held that there had been a violation of Article 3 of the Convention. It underlined in particular that, under its
case-law, States had a wide margin of appreciation in determining what measures were required in order to give a life prisoner the
possibility of rehabilitating himself or herself. However, although the applicant had been assessed, prior to being sentenced to life
imprisonment, as requiring treatment, no further assessments had been carried out of the kind of treatment that might be required
and could be made available. Consequently, at the time he lodged his application with the Court, any request by him for a pardon
was in practice incapable of leading to his release. Therefore, his life sentence had not de facto been reducible, as required by the
Court’s case-law under Article 3 of the Convention”

9.1n the aforementioned Guide, it is stated that “259. In Matio3aitis and Others v. Lithuania, 2017, 88 157-183, the Court held that
there had been a violation of Article 3 of the Convention in respect of six of the applicants, finding that, at the time of the judgment,
the applicants’ life sentences could not be regarded as reducible for the purposes of Article 3. In particular, the Court stressed that
commutation of life imprisonment because of terminal illness could not be considered a “prospect of release”. Likewise, amnesty
could not be regarded as a measure giving life prisoners a prospect of mitigation of their sentence or release. The Court also did
not consider presidential pardon as a mechanism ensuring that life sentences were reducible de facto for the following reasons:
there was no duty to provide reasons for refusing a request for a pardon; pardon decrees were not subject to judicial review and
could not be challenged by the prisoners directly; and the work of the relevant pardon commission was not transparent and its
recommendations were not legally binding on the President. In addition, the Court found that prison conditions for life prisoners
were not conducive to rehabilitation”

10. The judgment of inadmissibility on Nesip Tarim’s individual application 2017/18634, the Constitutional Court, First Section,
November 18th, 2020.

11. Kayaoglu Demet, Tiirk Hukukunda Devlet Baskaninin Af Yetkisi [ Pardoning power of the president in Turkish law, MSc. Thesis,
Erzincan 2020. In the Conclusion chapter of this study, it is stated that “.. [t]he President has the discretion to use the power to
clemency in the presence of the reasons listed in the Constitution. The President does not have to state why he used or did not use
his clemency.... It is unclear who can apply for an amnesty so that the President can use her power to clemency.... The clemency
by the President is used in the presence of the reasons given in the Constitution, and the individuals who will benefit from it are
designated individually . For this reason, it will be easier to identify the people who will deserve to benefit from it. However, it is
unclear on what basis or how the reasons listed in the Constitution will be determined.... The power to clemency of the President
must be subject to judicial review

12.The Law on the Execution of Penalties and Security Measures No. 7242 dated April 14th, 2020, and the Law on Amendments
to Some Laws.

13, https://adlisicil.adalet.gov.tr/Home/SayfaDetay/adli-istatistikler-2020-kitabi-yayimlanmistir22042021025204

14. https://m.bianet.org/bianet/insan-haklari/245673-hdp-ocalan-a-tecrit-ve-aclik-grevlerini-meclis-e-tasidi

71






RULE 9.2 COMMUNICATION ON
OYAL GROUP OF CASES

DGl Directorate General of Human Rights and
Rule of Law

Department for the Execution of Judgments of
the ECtHR

F-67075 Strasbourg Cedex FRANCE

Email: DGI-Execution@coe.int

29.11.2021
COMMUNICATION

In accordance with Rule 9.2.of the Rules of the
Committee of Ministers regarding the super-
vision of the execution of judgments and of
terms of friendly settlements by Life Memory
Freedom Association

in Oyal v. Turkey
(Application no.4864/05) and
10 Repetitive Cases

INTRODUCTION

1. The present Rule 9.2 submission concerns
general measures and updated information
concerning the following cases: Oyal v. Turkey
(Application no. 4864/05), Mehmet Ulusoy v.
Turkey (Application no.54969/09), Oney v. Tur-
key (Application no.49092/12), Nihat Soylu v.
Turkey (Application no.48532/11), Tulay Yildiz
v. Turkey (Application no.61772/12), Erkan Bi-
rol Kaya v. Turkey (Application no. 38331/06),
Erdinc Kurt and Others v. Turkey (Application
no. 50772/11), Asiye Genc v. Turkey (Applica-
tion no. 24109/07),Akkoyunlu v. Turkey (Appli-
cation no.7505/06),Altug and Others v. Turkey
(Application no. 32086/07), Senturk v. Turkey
(Application no.13423/09).

2. Life Memory Freedom Association is a
non-governmental organization working in
the field of human rights. The Association
made applications to the Constitutional Court
and the European Court of Human Rights re-
garding restrictions to the freedom of expres-
sion. Among the members of the Association
are lawyers who have experience in similar
cases and academics who are specialized in
human rights law and other related legisla-
tions.*

1.CASE DESCRIPTION

OYAL DAVA GRUBU KURAL 9.2 BILDIRIMi

DGI insan Haklari ve Hukukun Ustiinliigii
Genel Miidiirliigii

AiHM Kararlarinin icrasi Dairesi
F-67075 Strasbourg Cedex FRANSA
Email: DGI-Execution@coe.int

29.11.2021

Kararlarin icrasinin ve dostane ¢6zim kosullarinin
devlet tarafindan denetlenmesine iliskin Bakanlar Ko-
mitesi Kural 9.2 uyarinca Yasam Bellek Ozgiirliik Der-
negi tarafindan Oyal - Tirkiye (Basvuru no.4864/05) ve
on tekrarlayan dava i¢in hazirlanmis bildirim.

GIRIS

1. Bu Kural 9.2 bildirimi, agagidaki davalara iligkin ge-
nel tedbirler ve guncellenmis bilgilerle ilgilidir: Oyal
- Turkiye (Basvuru no.4864/05),Mehmet Ulusoy - Tirki-
ye (Basvuru no. 54969/09), Oney - Tiirkiye ( Basvuru no.
49092/12),Nihat Soylu-Turkiye (Bagvuruno.48532/11),
Tulay Yildiz - Turkiye (Basvuru no. 61772/12), Erkan
Birol Kaya - Turkiye (Basvuru no. 38331/06) , Erding
Kurt vd. - Turkiye (Basvuru No. 50772/11), Asiye Geng
- Turkiye (Basvuru No. 24109/07), Akkoyunlu - Turkiye
(Basvuru No. 7505/06), Altug vd. - Turkiye (Basvuru no.
32086/07), Senturk - Tirkiye (Basvuru no. 13423/09).

2. Yasam Bellegi Ozgiirliik Dernegi insan haklari ala-
ninda calisan bir sivil toplum kurulusudur. Dernek,
ifade 0zgurligline getirilen kisitlamalarla ilgili olarak
Anayasa Mahkemesine ve Avrupa insan Haklari Mah-
kemesi’ne basvuruda bulunur. Dernek Uyeleri arasinda
benzer davalarda deneyim sahibi avukatlar ile sivil hu-
kuk ve ilgili diger mevzuat konularinda uzmanlasmis
akademisyenler bulunmaktadir.!

1.DAVANIN TANIMI

3. Bu davalar, Turk makamlarinin, 1996 ve 2005 yillan
arasinda, tibbi ihmal veya cogunlukla devlet hastane-
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lerinde ¢alisan saglik hizmeti verenler tarafindan ya-
pilan tibbi hatalar nedeniyle basvuranlarin veya yakin-
larinin hayatlarini korumadaki kusurlariyla ilgilidir (2.
maddenin esasa ve/veya usule iliskin ihlalleri).

4. Avrupa Mahkemesi, 2. maddenin esas yonunden asa-
gidaki sekillerde ihlal edildigini tespit etmistir:
-Hukuk ve idare mahkemelerinin kararlariyla Devlete
yuklenen tim sorumluluklara ragmen, dogumdan son-
ra HIV virist bulasan basvuranin saglik giderlerinin
tam olarak karsilanmamasi (Oyal);

-Hastanin hastane Ucretlerini pesin 6deyememesi
(Mehmet Senturk ve Bekir Sentlirk) veya bir hastanede
yeterli sayida kuvoz olmamasi (Asiye Geng) nedeniyle
kritik durumdaki hastalarin hastanelere kabul edilme-
mesi ve tibbi tedavi verilmesinin reddedilmesi;

-Acil durumda bir hasta bir hastaneden digerine nak-
ledilmeden o6nce hastaneler arasinda koordinasyon
eksikligi ve nakil sirasinda tibbi yardimin olmamasi
(Asiye Geng);

5.Avrupa Mahkemesi, 2. maddenin usul yonunden asa-
gidaki sekillerde ihlal edildigini tespit etmistir:

-Yerel mahkemelerin, ozellikle saglik hizmeti veren-
lerin yukumlulugind ortaya koyan tibbi raporlarin
sunulmasinda karsilasilan asiri gecikmeler nedeniyle
tibbi ihmal vakalarini istisnai bir titizlik ve ivedilikle
incelememesi ve bunun uzun yargilamalarla sonug-
lanmasi ve bu tur raporlarda ilgili ve gerekli bilgilerin
bulunmamasi;

-Uzun davalarda zamanasimi sirelerinin uygulanmasi
veya saglik hizmeti verenler aleyhine dava agilabilme-
si i¢in idari izin verilmemesi nedeniyle davalarin du-
surtlmesi;

-Yerel bir mahkemenin olgulari tespit edememesi.

6. Mahkeme ayrica, Oyal davasinda, basvuranin duru-
mu ve genel durumun agirligr goéz onunde bulundu-
ruldugunda, idare mahkemelerinin tazminat islem-
lerini istisnai bir titizlikle ylrutme gorevlerini yerine
getirmediklerini (6 § 1 maddesinin ihlali) tepit etmistir.
Turk hukuk sistemi,yargilamalarin uzunluguna basarili
bir sekilde itiraz edilebilecek etkili bir hukuk yolu sag-
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3. These cases concern the failure of the
Turkish authorities to protect the lives of the
applicants or their next-of-kin between 1996
and 2005 on account of medical negligence or
medical errors committed by health care pro-
viders employed mainly by state-run hospitals
(substantial and/or procedural violations of
Article 2).

4.The European Court identified the following
violations of Article 2 in its substantive aspect:
-Failure to cover fully the applicant’s (who was
infected with HIV virus after birth) medical ex-
penses despite full liability attributed to the
State by decisions of civil and administrative
courts (Oyal);

-Refusal to admit patients in critical medical
condition to hospitals and to provide medical
treatment because of the patient’s inability to
pre-pay hospital fees (Mehmet Sentiirk and
Bekir Sentiirk) or because of lack of sufficient
number of incubators in a hospital (Asiye
Geng);

-Lack of coordination between hospitals be-
fore a patient in an emergency situation is
transferred from one hospital to another and
the absence of medical assistance during
transfer (Asiye Geng);

5.The European Court identified the following
violations of Article 2 in its procedural aspect:
-Failure of domestic courts to examine cases
of medical negligence with exceptional dil-
igence and promptness, in particular on ac-
count of excessive delays encountered in the
submission of medical reports setting out lia-
bility of health care providers, which resulted
in exceptionally lengthy proceedings, as well
as on account of the absence of relevant and
requisite information in such reports;
-Dropping of charges on account of the ap-
plication of prescription periods in lengthy
proceedings or refusal to give administrative
authorisation so that proceedings could be
initiated against health care providers;
-Failure of a domestic court to establish the
facts.

6. The Court further found in the Oyal case
that the administrative courts failed in their
duty to conduct the compensation proceed-
ings with exceptional diligence in view of the
applicant’s condition and the gravity of overall
situation (violation of Article 6 § 1) and that
the Turkish legal system failed in providing an
effective remedy whereby the length of the



proceedings could successfully be challenged
(violation of Article 13).In this case, the Euro-
pean Court held that the respondent Govern-
ment must provide free and full medical cover
for the applicant during his lifetime.

2.RELATED RECENT DEVELOPMENTS

2.1.GENERAL MEASURES TAKEN
IN REGARD TO HEALTHCARE SERVICES

2.1.1.0N THE STATISTICAL DATA IN
THE GOVERNMENT'S OPINION

7. Although statistics on the lawsuits filed
against health institutions related to medi-
cal negligence are included in paragraph 10
of the Government’s opinion, the details of
these statistics (court, type of lawsuit, num-
ber of plaintiffs and defendants, etc) are not
disclosed. As in previous years, there is no
classification and evaluation of medical neg-
ligence in the forensic statistics published
in 20202 Information on this subject cannot
be accessed on the websites of the Ministry
of Health, the Ministry of Justice, the Court of
(assation, the Council of State or the Consti-
tutional Court. Taking the population of the
country and the problems arising from health
services into account, we anticipate that com-
pensation cases arising from medical negli-
gence are much larger. However, since there is
no data shared with the public, it is not possi-
ble to make further evaluations on this issue.

8.The paragraph 11 of the Government’s opin-
ion includes information about city hospitals.
Some studies evaluate the negative effects
of these hospitals on the health system.’ The
Turkish Medical Association, the only doc-
tors” association in the country, is absolutely
against such health facilities.* According to
the Association, these facilities are inefficient,
expensive and inaccessible for the public.

9. Some statistical information is given in the
Government’s opinion (on family physicians
in paragraph 12, the number of hospital beds
and the number of general practitioners in
paragraph 13, and some developments in the
field of health in paragraph 14). Despite the
improvements observed in the data, the prob-
lems experienced in accessing health services
continue. The data does not reflect the real
situation in the underdeveloped regions and
rural areas of the country? On the other hand,

layamamistir (13. Maddenin ihlali). Bu davada, Avrupa
Mahkemesi, davali Hikimetin, basvurana yasami bo-
yunca Ucretsiz ve tam tibbi koruma saglamasi gerekti-
dine karar vermistir.

2.iLGILI GUNCEL GELISMELER

2.1. SAGLIK HIZMETLERI KONUSUNDA ALINAN
GENEL TEDBIRLER

2.1.1.HUKUMET GORUSUNDEKI ISTATISTIKSEL
VERILER UZERINE

7. Hukimet gorusinun 10. paragrafinda tibbi ihmaller
ile ilgili saglik kuruluslari aleyhine agilan davalara ilis-
kin istatistiklere yer verilmis ise de bu istatistiklerin
detaylari (mahkemesi, dava tiru, davaci ve davall sa-
yisi vb.) agiklanmamistir. Daha onceki yillarda oldugu
gibi 2020 yilinda yayinlanan adli istatistiklerde tibbi
ihmaller ile ilgili bir siniflandirma ve degerlendirme
bulunmamaktadir.? Saglik Bakanliginin, Adalet Baka-
nildrnin, Yargitay'in, Danistay’in ya da Anayasa Mahke-
mesi'nin internet sitelerinde bu konu ile ilgili bir bil-
giye erisilememektedir. Tibbi ihmalerden kaynaklanan
tazminat davalarinin Ulke nufusu ve saglik hizmetle-
rinden kaynaklanan sorunlar dikkate alindiginda ¢ok
daha buylk oldugunu 6ngormekteyiz. Ancak kamuo-
yu ile paylasilan veriler bulunmadigindan bu konuda
daha ileri degerlendirmeler yapmak mumkun degildir.

8. Huklmet gorustnin 11. paragrafinda sehir hasta-
neleri ile ilgili bilgilere yer verilmistir. Bu hastanelerin
saglik sistemi uzerindeki olumsuz etkilerini degerlen-
diren calismalar bulunmaktadir.® Ulkenin tek doktor
birligi olan Turk Tabipleri Birligi bu tur saglik tesisle-
rine kesinlikle karsidir.* Yasam Bellek Ozgiirliik Der-
negi'ne gore bu tesisler verimsiz, pahali ve halk icin
erisilemez durumdadir.

9.HUklimet gorustnun 12. paragrafinda aile hekim-
leri, 13. paragrafinda hastane yatak sayilari, pratisyen
hekim sayilari, 14. paragrafinda saglik alani ile ilgili
bazi gelismeler ile ilgili istatistik bilgilere yer veril-
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mistir. Saglik hizmetlerine erisim konusunda yasanan
sorunlar verilerde gozlenen iyilesmelere ragmen de-
vam etmektedir. Verilerin tlkenin az gelismis, bolgele-
ri ile kirsal kesimlerdeki gercek durumu yansitmadigi
gorilmektedir’ Ote yandan ayrimciliga ugrayan top-
lum kesimlerinin (Romanlar®, gé¢gmenler’, mahkumlar®,
yoksullar®, vb) bakimindan saglik hizmetlerine erigim
sorunlari ¢cok daha kapsamuidir.

10. Hukumet gorisunun 15. ve 31. paragraflari arasin-
da yer alan istatistikler ana ve yeni dogan sagligi ko-
nusunda ¢ok onemli ilerlemeler yasandigini gosteriyor
ise de tum istatistik verilerinde gelismis ulkeler ile iki
Ug katlik olumsuz farklar oldugu goriilmektedir.*

2.1.2. YENIDOGAN UNITELERINDEKI YOGUN
BAKIM HiZMETLERINE DAIR GELISMELER

11. Avrupa Iinsan Haklari Mahkemesi Asiye Gen¢ ka-
rarinda, bir hastanede yeterli sayida kuvoz bulunma-
masinin 2. madde ihlali oldugunu degerlendirmistir.
Haklmet gorisunin 32. ve 37. paragraflari arasinda
yogun bakim ve yenidogan uniteleri ve bu unitelerin
isleyisi ile ilgili koordinasyonu saglamak amaciyla ¢i-
kartilan bir teblig hakkinda bilgi ile istatistiki bilgiler
verilmistir. Ancak verilen bilgiler yogun bakim ve yeni-
dogan Uniteleri ile ilgili eksiklikler ve sorunlarin orta-
dan kalktigini gostermemektedir. Yogun bakim hizmet-
lerinin yapilandirilmasinda acil servis basvurularinin
dikkate alinmadigi bu nedenle yapisal olarak yogun
bakim hizmetleri ile ilgili yetersizlikler bulundugu
2020 yilinda kabul edilen bir tipta uzmanlik tezinde
gosterilmistir.!* Bahsi gecen ¢alismanin sonug kismin-
da incelenen 6rnek hastane ile ilgili olarak “..Beyin
Cerrahi Yogun Bakim Unitesinin 2. Basamak yogun ba-
kim olmasindan dolayi yetersiz oldugu, kendi bransi ile
ilgili hastalari daha ¢ok 3. Basamak yogun bakim Uni-
telerinde takip ve tedavi edildigi gorulmustar. ...Gogus
Hastaliklari Yogun Bakim Unitesinin hem basamak de-
recesinin hem de yatak sayisinin yetersiz oldugu, acil
servis basvurulari ile artan kritik hasta yikine yanit
veremedigi goriilmistir. Néroloji Yogun Bakim Unite-
sinin ise yatak sayisinin yetersiz oldugu gorulmustar..”
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the problems of access to health services for
the discriminated segments of society (Roma®,
immigrants’, prisoners, the poor’, etc) are
much more extensive.

10. Although the statistics in paragraphs 15
to 31 of the Government’s opinion show that
there has been significant progress in mater-
nal and newborn health, there still are two to
three times negative differences with devel-
oped countries in all statistical data.!®

2.1.2. DEVELOPMENTS IN INTENSIVE
CARE SERVICES NEONATAL UNITS

11.In Asiye Geng judgement, European Court
of Human Rights considered that the lack of
sufficient number of incubators in a hospital
as a violation of Article 2. In paragraphs 32 to
37 of the Government’s opinion, information
and statistical information are given about
a notification issued in order to ensure co-
ordination regarding the intensive care and
neonatal units and the functioning of these
units. However, the information provided does
not show that the deficiencies and problems
related to intensive care and neonatal units
have disappeared. It has been shown in a MD
thesis accepted in 2020 that emergency ser-
vice applications are not taken into account in
the structuring of intensive care services, and
therefore there are structural inadequacies
related to intensive care services.!! In the con-
clusion part of the aforementioned study, the
following is stated about the sample hospital
examined: “..It was observed that the Neuro-
surgery Intensive Care Unit is inadequate due
to the fact that it is the 2nd level intensive care
unit,and the patients related to its own branch
are mostly followed and treated in the 3rd lev-
el intensive care units. ...It was observed that
both the level of the unit and the number of
beds in the Chest Diseases Intensive Care Unit
were insufficient and could not respond to the
increasing critical patient load with emergency
service applications.The number of beds in the
Neurology Intensive Care Unit was found to be
insufficient...”*> On the other hand, information
on the geographical distribution of neonatal
intensive care units is lacking. In general, it
can be said that the problems related to access
to health services are also valid for neonatal
intensive care units. It is thought that coordi-
nation problems related to intensive care and
newborn health services cannot be solved due
to lack of capacity.



213. THE ADMISSION OF PATIENTS
IN CRITICAL MEDICAL CONDITION TO
HOSPITALS AND/OR TO PROVIDE
MEDICAL TREATMENT WITHOUT HOS-
PITAL FEES

12. In Mehmet Sentlirk and Bekir Sentiirk
judgement, European Court of Human Rights
considered refusal to admit patients in crit-
ical medical condition to hospitals and to
provide medical treatment because of the
patient’s inability to pre-pay hospital fees as
a violation of Article 2. In paragraphs 38 to 47
of the Government’s opinion, it was reported
that the charge for benefiting from emergency
health services was abolished, patient rights
units were established and therefore no fur-
ther measures were required. However, prob-
lems regarding the use of emergency health
services continue. Increasing the Efficiency
of Health Services and Financial Sustainabil-
ity Special Specialization Commission Report
states that “..[t]he level of awareness in the
society about what emergency health services
are and which health conditions are urgent is
unsatisfactory. Even in non-emergency situa-
tions, individuals unconsciously continue to
use the units where emergency health ser-
vices are currently provided, with the belief
that access to health services is easy or that
they will not pay contributions or fees.First aid
training of health personnel who are assigned
to provide emergency health services is not
effective. Current legislation on emergency
health services and organizations is insuffi-
cient™ After the publication of the report, no
legislation has been developed or comprehen-
sive practices have not been implemented to
solve the mentioned problems.

13. On the other hand, if a health service is
not evaluated as an emergency, the cost must
be paid by the beneficiary. Persons who can
benefit from health services free of charge are
specified in Article 60/c-1 of Law No. 5510 as
follows: “Citizens whose monthly income per
person is less than one-third of the minimum
wage can benefit from health services. The in-
come is determined by the Institution, using
test methods and data, taking into account
their expenditures, movable and immovable
properties and their rights arising therefrom”
Accordingly, for the year 2021, people with a
monthly income of more than 1.192.33 TL*
can benefit from health services by paying
a premium. This regulation severely limits

degerlendirmesi yapilmistir.!2 Ote yandan yenidogan
yogun bakim unitelerinin cografi dagilimi ile ilgili bil-
giler eksiktir. Genel olarak saglik hizmetlerin erisim ile
ilgili sorunlarin yenidogan yogun bakim Uniteleri ba-
kimindan da gecerli oldugu soéylenebilir. Yogun bakim
ve yenidogan saglik hizmetleri ile ilgili koordinasyon
sorunlarinin da kapasite eksikliklerine bagli nedenler-
le ¢ozllemedigi dustinulmektedir.

2.1.3.KRiTIK DURUMDAKI HASTALARIN
HASTANELERE KABULU VE/VEYA HASTANE
UCRETINi ODEMEDEN TIBBi TEDAVI
SAGLAMAYA DAIR

12. Avrupa insan Haklari Mahkemesi, Mehmet Sentiirk
ve Bekir Sentirk kararinda, saglik durumu kritik olan
hastalarin hastane Ucretlerini ddeyememesi nedeniyle
hastanelere kabul edilmemesini ve tibbi tedavi veril-
memesini 2. madde ihlali olarak degerlendirmistir. Hu-
kiimet gorusiinun 38. ve 47. paragraflari arasinda acil
saglik hizmetlerinden yararlanma ile ilgili Gcretlendir-
menin kaldirildigi, hasta haklari birimleri olusturuldu-
dgu ve bu nedenle daha fazla dnlem alinmasinin ge-
rekli olmadig bildirilmistir. Acil saglik hizmetlerinden
yararlanma ile ilgili sorunlar devam etmektedir. Saglik
Hizmetlerinin Etkinliginin Artirllmasi ve Mali Surdu-
rilebilirlik Ozel ihtisas Komisyon Raporunda “..Acil
saglik hizmetlerinin ne oldugu ve hangi saglik durum-
larinin acil oldugu konusunda toplumda biling duzeyi
istenilen seviyede degildir. Acil olmayan durumlarda
dahi bireyler saglik hizmetlerine erisimin kolay olmasi
veya katki payi veya Ucreti 6demeyecedi inanci ile ha-
lihazirda acil saglik hizmetlerinin sunuldugu birimleri
bilingsiz bir sekilde kullanmaya devam etmektedir. Acil
saglik hizmetlerini sunma gorevi verilen saglik perso-
nelinin ilk yardim egitimleri etkili degildir. Acil sag-
Lik hizmetleri ve organizasyonlari konusunda mevcut
mevzuat yetersizdir..” degerlendirmesi yapilmistir.t
Raporun yayinlandigi tarihten sonra mevzuat gelisti-
rilmemis ya da deginilen sorunlarin ¢ézimdune iliskin
kapsamli uygulamalar hayata gegirilmemistir.

13. Ote yandan bir saglik hizmetinin acil olarak deger-
lendirilmemesi durumunda ilgili tarafindan bedelinin
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o0denmesi gerekmektedir. Saglik hizmetlerinden Ucret-
siz yararlanabilecek kisiler 5510 sayili Kanunun 60/c-1
maddesinde “...Harcamalari, taginir ve tasinmazlari ile
bunlardan dogan haklari da dikkate alinarak, Kurum-
ca belirlenecek test yontemleri ve veriler kullanilarak
tespit edilecek aile icindeki geliri kisi basina disen
aylik tutari asgari Ucretin Ucte birinden az olan va-
tandaslar..” olarak belirlenmistir. Buna gore 2021 yili
icin aylik geliri 1.192,33TLnin* {izerinde olan kisiler
prim odeyerek saglik hizmetlerinden yararlanabilirler.
Bu dizenleme saglik hizmetlerinden Ucretsiz olarak
yararlanabilecek Kkisi sayisini ¢ok asiri bir sekilde si-
nirlandirmaktadir. 5510 sayili Kanunun 67. maddesine
gore saglik hizmetinden yararlanabilecek kisilerin “...a)
60 nci maddenin birinci fikrasinin (c) ve (f) bentleri
ile ayni maddenin onikinci, onlginct ve onddrdun-
cu fikralari hari¢ genel saglik sigortalisi ve bakmakla
yukimlu oldugu kisilerin, saglik hizmeti sunucusuna
basvurdugu tarihten dnceki son bir yil icinde toplam
30 glin genel saglik sigortasi prim ddeme gun sayi-
sinin olmasi, (3) b) 60 inci maddenin birinci fikrasinin
(@) bendinin (2) numarali alt bendi ile (g) bendine tabi
olan genel saglik sigortalisi ve bakmakla yukimlu
oldugu kisilerin yukaridaki bentte sayilan sartla bir-
likte, saglik hizmeti sunucusuna basvurdugu tarihte
21/7/1953 tarihli ve 6183 sayili Amme Alacaklarinin
Tahsil Usulli Hakkinda Kanunun 48 inci maddesine
gore tecil ve taksitlendirilerek tecil ve taksitlendir-
meleri devam edenler hari¢ 60 gunden fazla prim ve
prime iliskin her tirld borcunun bulunmamasi, (4) c)
60 inci maddenin birinci fikrasinin (b) ve (d) bentlerine
tabi olan genel saglik sigortalisi ve bakmakla yukim-
LU oldugu kisilerin yukaridaki bentlerde sayilan sartla
birlikte, saglik hizmeti sunucusuna basvurdugu tarihte
prim ve prime iliskin her turll borcunun bulunmama-
si..” gerekmektedir. Prim borcu bulunan kisilerin sag-
Lk acil olmayan saglik hizmetlerinden yararlanmasi
mumkuin degildir. Hane halki saglik harcamalarinin
genel saglik sigortasinin varligina ragmen artis gos-
terdigi tespit edilmistir.®
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the number of people who can benefit from
health services free of charge. According to
Article 67 of the Law No. 5510, people who
can benefit from health services have provide
the following conditions: ...a) General health
insurance holders and their dependents,
except for subparagraphs (c) and (f) of the
first paragraph of Article 60 and the twelfth,
thirteenth and fourteenth paragraphs of the
same article, must have a total of 30 days of
general health insurance premium payment
days in the last one year before the date of
application to the health service provider, (3)
b) General health insurance holders and their
dependents subject to sub-clause (2) and sub-
clause (g) of clause (a) of the first paragraph
of Article 60, and along with the condition
listed in the above paragraph, must have no
debt of any kind for more than 60 days on
the date of application to the health service
provider, in accordance with Article 48 of the
Law on Collection of Public Claims No. 6183,
dated July 21st, 1953, except for those whose
postponement and installments continue,
(4) ¢) General health insurance holders and
their dependents subject to subparagraphs
(b) and (d) of the first paragraph of Article 60,
must not have any premiums and all kinds of
debts related to the premium at the time of
application to the health service provider, to-
gether with the condition listed in the above
paragraphs” It is not possible for people with
premium debt to benefit from non-emergen-
cy health services. Despite the existence of
general health insurance, household health
expenditures increase.””

2.14.THE LACK OF COORDINATION
BETWEEN HOSPITALS AND THE LACK
OF MEDICAL ASSISTANCE DURING THE
TRANSFER OF PATIENTS

14.1n paragraphs 48 to 58 of the Government’s
opinion, developments regarding the solution
of the problems related to the lack of coordi-
nation during patient transfers and the lack of
medical personnel were mentioned. Although
the statistical information given shows that
there have been important developments, the
problems still exist. Statistical data do not in-
clude information on the geographical distri-
bution of equipment and personnel provided.
It is clear that in cases where there are prob-
lems with access to health services in general,
coordination problems and similarly problems
with personnel would occur in patient trans-
fers. There is not enough data to make a more
detailed assessment on this subject.



2.15.DEVELOPMENTS IN
BLOOD TRANSFUSION

15. In paragraphs 59 to 79 of the Govern-
ment’s opinion, developments in resolving the
problems related to blood transfusions were
mentioned. In the Government’s opinion, data
on persons infected with HIV as a result of
blood transfusions were not shared. Between
1985 and 2018, the number of AIDS patients
was 21,500. More than half of these patients
were diagnosed in the last five years. It was
determined that 7518 out of 21.500 patients
became ill with infected blood transfusions.
This number is quite high.’® It is seen that the
precautions regarding the transmission of the
disease through blood transfusion are insuffi-
cient.In a report published in 2021, it is stated
that infected blood was provided by the Red
Crescent and legal actions were initiated.”

16. On the other hand, the problems related
to AIDS patients are ignored. The legal leg-
islation regarding the disease is insufficient
and the current legislation does not observe
the rights of patients or even violates the
basic human rights of AIDS patients in many
respects.®

2.16. FAILURE TO COVER FULLY THE
MEDICALEXPENSES OF PATIENTS WHO
WERE INFECTED WITH THE HIV VIRUS

17.In paragraphs 80 to 85 of the Government’s
opinion, it has been stated that the health ex-
penditures of HIV-infected persons are cov-
ered by the Social Security Institution,as other
diseases are. However, there is no specific
legal regulation regarding HIV-infected per-
sons. In addition, there are many problems in
benefiting from the General Health Insurance.
In addition to other problems, people who do
not fulfill their obligation to pay premiums or
who have premium debt do not have the legal
right to benefit from health services except
in emergencies.’” In many scientific studies,
it is recommended to have private insurance
in addition to general health insurance, due
to the insufficient general health insurance.??
However, the situation of people who cannot
afford to have private health insurance is not
evaluated in such studies. Large sections of
the society do not have the economic capacity
to have private health insurance. This is the
often case also for HIV-positive people.

2.1.4. HASTANELER ARASI KOORDINASYON
EKSIKLIGI VE HASTALARIN NAKLi SIRASINDA
TIBBi YARDIM SAGLANAMAMASI

14. Hukumet gorisunun 48. ve 58. paragraflari ara-
sinda hasta nakilleri sirasinda yasanan koordinasyon
eksiklikleri ile tibbi personel bulundurulmamasi ile
ilgili sorunlarin ¢oézimine iliskin gelismelerden bah-
sedilmistir. Verilen istatistiki bilgiler sorunlar ile ilgili
onemli gelismeler yasandigini gostermekte ise de so-
runlar varligini siirdiirmektedir. istatistiki veriler sag-
lanan ekipman ve personelin cografi dagilimi ile ilgili
bir bilgi icermemektedir. Genel olarak saglik hizmetle-
rine erisim ile ilgili sorunlarin bulundugu durumlarda
hasta nakillerinde koordinasyon sorunlari ve benzer
sekilde personel ile ilgili sorunlar olusacagi agiktir. Bu
konu ile ilgili daha detayli degerlendirme yapmak icin
yeterli veri bulunmamaktadir.

2.1.5. KAN NAKLINE ILISKIN GELISMELER

15.HUkUmet gorusunun 59. ve 79. paragraflari ara-
sinda kan nakli ile ilgili sorunlarin ¢ozumdune iliskin
gelismelerden bahsedilmistir. HliklUmet gorisunde
kan nakli yolu ile hastalik bulasan kisiler ile ilgili veri
paylasilmamistir. 1985-2018 yillari arasinda AIDS has-
tasi sayisi 21.500 olarak tespit edilmistir. Bu hastalarin
yarindan fazlasi son bes yil igerisinde tespit edilmistir.
21.500 hastadan 7518 tanesinin enfekte kan transfiiz-
yonu ile hastalandigi belirlenmistir. Bu sayr oldukga
yliksektir.t® Kan nakli yolu ile hastalik bulasmasi ile il-
gili onlemlerin yetersiz kaldig1 gorulmektedir. 2021 yi-
linda yayinlanan bir raporda Kizilay tarafindan enfekte
kan verildigi ve yasal siire¢ baslatildigi bildirilmistir.”

16. Ote yandan AIDS hastalari ile ilgili sorunlar gor-
mezden gelinmektedir. Hastalik ile ilgili yasal mevzuat
yetersiz oldugu gibi mevcut mevzuat pek cok yonuyle
AIDS hastalarinin temel insan haklarini gézetmemekte
hatta ihlal etmektedir.!®
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2.1.6. HIV+ HASTALARIN TIBBi GIDERLERININ
TAM OLARAK KARSILANMAMASI

17. Hukdmet gorusunun 80. ve 85. paragraflari arasin-
da HIV+ kisilerin saglik harcamalarinin kapsanan diger
hastaliklar gibi Sosyal Guvenlik Kurumu tarafindan
karsilandigi ifade edilmistir. Ancak HIV enfekte kisiler
ile ilgili 6zel bir yasal duzenleme bulunmamaktadir.
Ayrica Genel Saglik Sigortasindan yararlanma konu-
sunda pek ¢ok sorun bulunmaktadir. Diger sorunlarin
yani sira prim 6deme yukimlulugunu yerine getirme-
yen ya da prim borcu bulunan kisilerin yasal olarak
saglik hizmetlerinden acil haller disinda yararlanma
hakki bulunmamaktadir.® Pek cok bilimsel calismada
genel saglik sigortasinin yetersiz kalmasi nedeniyle
genel saglik sigortasi yani sira 6zel sigorta kapsamin-
da saglik sigortasi yaptirilmasi dnerilmektedir.2® Ancak
ozel saglik sigortasi yaptirmaya ekonomik glcu yet-
meyen kisilerin durumu bu tur ¢calismalarda degerlen-
dirilmemektedir. Toplumun ¢ok genis kesimlerinin 6zel
saglik sigortasi yaptirmak igin ekonomik yeterliligi bu-
lunmamaktadir. HIV+ kisiler bakimindan da bu durum
aynen gegerlidir.

2.1.7. HASTALARIN TIBBi TEDAVi KONUSUNDA
BiLGILENDIRILMESi GEREKLILIGi

18. Avrupa insan Haklari Mahkemesi, Tiilay Yildiz ka-
rarinda, doktorlarin hastaya tedavi, ameliyat sonrasi
bakim ve tibbi takip konusunda yeterli bilgi vermeme-
sini usul yénunden 2. madde ihlali olarak degerlen-
dirmistir. Hikimet gorusinun 86. ve 97. paragraflari
arasinda uygulanan tibbi tedaviler ile ilgili hastalarin
bilgilendirilmesi konusundaki mevzuata ve yargi ka-
rarlarina deg@inilmistir. Hastalarin ve yakinlarinin teda-
vi konusunda bilgilendirilmesi ile ilgili sorunlar devam
etmektedir. Konu ile ilgili mevzuat yetersiz oldugu gibi
pratikte de uygulanmamaktadir.? 2015 yilinda kabul
edilen bir yiiksek lisans tezinde “..Ancak uygulamada
bu konuya gerekli olan 6zen gosterilmemektedir. Eks-
tra bir is yuku olarak gorilmekte, hasta bilgilendirmesi
¢ogu zaman gozardi edilerek sadece formlarin imza-
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2.1.7.REQUIREMENT OF INFORMING THE
PATIENTS OF THE MEDICALTREATMENT

18. In Tulay Yildiz judgement, European Court
of Human Rights considered the doctors’
failure to provide sufficient information to
the patient regarding the treatment, unsat-
isfactory post-operation care and medical
follow-up as a violation of Article 2 in terms
of procedural aspect. In paragraphs 86 to 97
of the Government’s opinion, the legislation
and judicial decisions on informing patients
about medical treatments are mentioned.
Problems regarding informing patients and
their relatives about treatments continue.
Legislation on the subject is inadequate and
not implemented in practice.” In a MSc thesis
accepted in 2015, it is stated that “[h]owever,
in practice, this issue is not given the neces-
sary attention. It is seen as an extra workload,
and it consists of simply signing the forms
and putting them in the files, often ignoring
the information of the patient. The excessive
workload is considered to be the reason that
leads the physician and health worker to this
situation’”? In another study published in
2015, it is stated that “the patients read and
did not understand the surgical informed con-
sent, the consent was signed by the nurses, the
explanation was made by the nurses, and the
consent was signed because it was a formality.
In line with these results, it may be suggested
to define and solve the problems related to
the implementation of informed consent and
to establish institutional strategies for their
solution’

19.The judicial opinions of the Constitutional
Court also demonstrate the existence of prob-
lems in this context. In its decision dated June
30th, 2021, the Constitutional Court’s conclu-
sion is as follows: In the case, the applicant
claimed that he was injured due to the incor-
rect injection, that the integrity of his body was
damaged,and that he was not informed about
the possible consequences of this process. He
also claimed that the courts of instance reject-
ed the claim for pecuniary damages without
examining this matter despite these facts.The
fact that the person was not informed before
the medical intervention and his consent was
not obtained does not constitute a violation.”
Similarly, in its decision dated September
12th, 2018, the Constitutional Court decided
that the applicant did not claim that the con-
sent was not obtained, therefore the applica-



tion was inadmissible.”® In this decision, the
Constitutional Court states that “..the appli-
cant does not claim that she did not give her
consent for natural birth or that she was not
informed by the doctor, but only claims that
she does not have her signature on official
documents? It is clear that the absence of the
applicant’s signature in the official documents
meets the claim of not being informed. In an-
other decision of the Constitutional Court on
June 30th, 2021, the application was found to
be inadmissible by clearly stating that “.the
application was not examined in the context
of the administration’s obligation to inform,
since the applicant had no claim that they
were not informed before the medical inter-
vention (injection) and their consent was not
obtained.?® Decisions in this direction seem to
limit the obligations of informing the patient
and/or their relatives about the medical treat-
ment applied.

2.2. GENERAL CAPACITY BUILDING
ACTIVITIES IN THE EXPERT SYSTEM
AND EXPERTISE IN MALPRACTICE
CASES

20. In paragraphs 98 to 106 of the Govern-
ment’s opinion, information is given about
the regulations regarding the experts and
especially the practice of experts in cases of
medical negligence. In our country, serious
problems regarding legal experts continue. In
a master’s thesis accepted in 2021, it is stated
that “..[a]ll these problems that we have ex-
pressed throughout our work shows that the
innovations brought by the legislation do not
meet the expectations. Until recently, it was
still a common practice to send thousands
of files to a single expert. In the selection of
the experts, distribution of the files and other
procedural issues, the problems continue, and
it is seen that the reports are not satisfactory
in terms of content and that incomplete and
erroneous evaluations are too common’?”
Another master’s thesis accepted in 2019 in-
cludes similar observations: “...Contrary to the
nature of the legal expertise, it is used by the
judges in order to eliminate the deficiencies
caused by problems such as heavy workload
and lack of knowledge, therefore, the desired
benefit cannot be obtained from expertise. Ex-
ceeding the purpose of expertise, experts,who
assist the judges in order to provide technical
and special information they do not have, are
used by the judges as assistants in all matters.

latilarak dosyalara konulmasindan ibarettir. Hekimi
ve saglik calisanini bu duruma sevk eden asiri is yuki
olarak goriilmektedir..” degerlendirmesi yapilmistir.2?
2015 yilinda yayinlanan bir bagka calismanin sonug
kisminda “..Hastalarin cerrahi aydinlatilmis onami
okudugu ve anlamadigi, onam imzasinin hemsireler
tarafindan alindigi, agiklamanin hemsireler tarafindan
yapildigi, onami formalite oldugu i¢in imzaladigi sap-
tandi. Bu sonuglar dogrultusunda, aydinlatilmis ona-
min uygulanmasiyla ilgili sorunlarin tanimlanmasi ve
¢ozuimune yonelik kurumsal stratejilerin olusturulmasi
onerilebilir..” degerlendirmesi yapilmistir.2®

19. Anayasa Mahkemesi ictihatlari da bu kapsamda
sorunlarin varligina isaret etmektedir. Anayasa Mah-
kemesi 30.06.2021 tarihli kararinda tibbi ihmalden
kaynaklanan bir maddi tazminat istemiyle ilgili bagvu-
ruda tibbi miidahaleden dnce kisinin gerektigi sekilde
bilgilendirilerek rizasinin alinmamasinin ihlal yarat-
madi§i sonucuna varmistir.2* Yine Anayasa Mahkemesi
12.09.2018 tarihli kararinda rizanin alinmamasinin
basgvurucu tarafindan ileri surilmedigini bu nedenle
basvurunun kabul edilemez olduguna karar vermistir.?
Bahsi gecen kararda Anayasa Mahkemesi “...basvurucu,
normal dogum yapmasinda rizasinin bulunmadigini
veya doktor tarafindan bilgilendirme yapilmadigini
iddia etmemekte sadece resmi evraklarda imzasinin
olmadigini ileri surmektedir..” degerlendirmesi yap-
mistir. Basvurucunun resmi evraklarda imzasinin bu-
lunmamasinin bilgilendirme yapilmamasi iddiasini
karsiladigi agiktir. Anayasa Mahkemesi 30.06.2021 ta-
rihinde vermis oldugu bir baska kararinda da agikga
“..bagvurucunun tibbi miidahaleden 6nce bilgilendi-
rilmedigi ve nizasinin alinmadigi yonunde bir iddiasi
olmadigindan basvuru idarenin aydinlatma yukimlu-
ligl baglaminda incelenmemistir..” degerlendirmesi
de yapilarak basvuru kabul edilemez bulunmustur.2
Bu yondeki kararlarin uygulanan tibbi tedavi ile ilgili
hastanin ve/veya yakinlarinin bilgilendirilmesi ile ilgili
yukumlultkleri sinirlandirdigr gorulmektedir.
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2.2. BILIRKISI SISTEMINi GELISTIRME
FAALIYETLERI VE BILIRKiSI IHMAL VAKALARI

20. Hukumet gorusunun 98. ve 106. paragraflar ara-
sinda bilirkisiler ile ilgili duzenlemeler ve ozellikle tib-
bi ihmal davalarindaki bilirkisi uygulamalari hakkinda
bilgiler verilmistir. Ulkemizde bilirkisilik ile ilgili agir
sorunlar devam etmektedir. 2021 yilinda kabul edilen
bir yiiksek lisans tezinde “...Calismamiz boyunca dile
getirdigimiz tum bu olumsuz tablo da gostermektedir
ki mevzuatla getirilen yenilikler bekleneni karsilama-
maktadir. Yakin zamana kadar binlerce dosyanin tek
bir bilirkisiye gonderilmesi uygulamasi devam etmek-
teydi. Bilirkisilerin secimi, dosyalarin dagitilmasi ve
diger usuli konularda yanlistiklar devam etmekteyken,
raporlarin da icerik agisindan tatmin edici olmadigi ek-
sik ve hatali degerlendirmelerin ¢okca yapilmakta ol-
dugu gorilmektedir..” tespiti yapilmistir.2” Ayni yonde
degerlendirmeler yapilan bir baska 2019 yilinda kabul
edilen bir yliksek lisans tezinde; “..Hakimler tarafin-
dan, yogun is yuku, bilgisizlik gibi sikintilarin sebebi-
yet vermis oldugu eksikliklerin giderilmesi amaciyla
bilirkisilik kurumu niteligine aykiri olarak kullanilmak-
ta, bu nedenle bilirkisi incelemesinden ulasilmak is-
tenilen fayda elde edilememektedir. Sahip olmadiklari
teknik ve 6zel bilgiyi saglamak icin hakimlere yardimci
kisi olan bilirkisiler, kurumun amaci asilarak hakimler
tarafindan her turld konuda yardimci olarak kullanil-
maktadir. Hukuki bilgi ve nitelendirme gorevlerinin
dahi bilirkisilere yaptirilmasi, yargi yetkisinin devri so-
nucunu olusturmaktadir. Bilirkisilik Kanunu ile getiri-
len yeni diizenlemeler ve yapilan degisiklikler, bilirkisi
kurumunu amaca uygun noktaya ¢ekmek icin yeterli
olsa da uygulamada halen geg¢misten gelen sikintila-
rin devam etmekte oldugu gorulmektedir. Hukuki ko-
nularda rapor alinmaya devam edilmesi, hukukgularin
bilirkisi olarak gorevlendirilmesi, bilirkisi raporuna ay-
kirt olarak hikim tesis edilememesi gibi uygulamalar
bizlere, ¢coziimiin yasal mevzuat degisikliklerinde degil
uygulayicilarin anlayisinin degistirilmesinde oldugunu
gostermektedir...” degerlendirmesi yapilmistir.2® 2019
yilinda kabul edilen bir tipta uzmanlik tezinde ise bi-
lirkisi raporlari ile ilgili standartlarin bulunmadigina,
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Even the duties that require legal knowledge
and qualification are expected from experts,
and these results in the transfer of jurisdic-
tion. Although new regulations and amend-
ments introduced by the Law on Expertise
are sufficient to take expertise to its desired
position, the problems from the past still con-
tinue in practice. Practices such as expecting
reports on legal matters, appointing lawyers
as experts, and inability to make a judgment
contrary to the expert report show us that the
solution lies not in the legislative changes, but
in changing the understanding of the practi-
tioners. In a thesis in medicine accepted in
2019, it was pointed out that there were no
standards regarding expert reports, and that
there were delays and incomplete examina-
tions caused by experts.”” On the website of
the Department of Expertise, between 2017
and 2021,42 experts were warned for various
reasons®; 90 experts were removed from the
expert list temporarily®'; 195 experts were re-
moved from the expert list%; and 14 experts
were banned from working as experts.** On
the other hand, according to the Forensic Sta-
tistics for 2020, there are 65,824 files pend-
ing before of the Forensic Medicine Institute
Specialization Boards and 527,114 files pend-
ing before of the Forensic Medicine Institute
Specialization Departments.* It is clear that
the personnel capacity of the institution is far
below this workload.

2.2.1. DELAYS ENCOUNTERED IN THE
SUBMISSION OF MEDICAL REPORTS

21.In paragraphs 107 to 116 of the Govern-
ment’s opinion, information is given about the
regulations and practices regarding expert
reports in cases related to medical negligence.
Problems arising from the delay of expert re-
ports in cases related to medical negligence
continue. It is a positive development that
the Constitutional Court canceled the legisla-
tion requiring reports only from the Supreme
Health Council. However, the problems did
not disappear with this step. Article 20 of the
Forensic Medicine Institute Law Implemen-
tation Regulation, which concerns the files
which should be prioritized, does not include
any cases arising from medical negligence.**
When evaluating the time needed to prepare
a report on a file in the Forensic Medicine In-
stitute, it has to be considered that a re-eval-
uation should be made for reasons such as
getting a report upon the objection of the



parties, getting a report due to the contradic-
tions between the reports received from other
institutions, and re-reporting on the reversal
and retrial decisions of the Courts of Appeal
and the Court of Cassation. Statistics on the
number of times a report is received for a case
and on the report preparation times are not
shared.

22. Court decisions show that the reporting
processes in the Forensic Medicine Insti-
tute take years. In the decision E:2018/2025
K:2020/844 of the 4th Civil Chamber of the
Court of Cassation, it is stated that “..the re-
port dated September 26th, 2016 received by
the relevant court from the Forensic Medicine
Institute shows that the report of the Forensic
Medicine Institute dated January 22nd, 2016,
the disability rate of the plaintiff was deter-
mined as 20.2%, but there was no causal link
between the cervical vertebrae (which was
evaluated as disability in the re-examination
of the file) and the accident that was the
subject of the lawsuit, therefore, the traffic
accident on May 30th, 2008 did not cause
permanent disability. In the report of the Gen-
eral Assembly of Forensic Medicine dated July
27th, 2017, it was determined that the period
of incapacity was 9 months, and that the file
was sent to the General Assembly of Foren-
sic Medicine due to the contradiction in the
Forensic Medicine Institute reports received
on January 22nd, 2016 and September 26th,
2016. The report of the Forensic Medicine
Institute dated September 26th, 2016 was
confirmed and it was reiterated that the traf-
fic accident on May 30th, 2008 did not cause
permanent disability and the period of tempo-
rary incapacity was 9 months. It is understood
that the lawsuit of the non-litigated insurance
company regarding the cancellation of the
objection was partially accepted, and the de-
cision is in the appeal review..”

In the decision E:2016/6154 K:2019/379 of
the 4th Civil Chamber of the Court of Cassa-
tion, it is stated that “..[w]ithin the scope of
the case, it is understood that he was found to
be defective at the rate of 4/8 in the report of
the Supreme Health Council dated September
7th-8th, 2006; 4/8 in the expert committee
report dated January 28th, 2014, 6/8 in the re-
port of the Specialized Board of the Forensic
Medicine Institute. In this case, a report from
the General Assembly of the Forensic Med-
icine Institute is necessary to eliminate the

bilirkisilerden kaynaklanan gecikmeler ve eksik ince-
leme durumlari olduguna isaret edilmistir.?® Bilirkisilik
Daire Bagkanligi internet sitesinde 2017 ila 2021 yilla-
ri arasinda gesitli nedenlerle, 42 adet bilirkisinin uya-
rilmasina*’; 90 adet bilirkisinin gegici sure ile bilirkisi
listesinden gikartilmasina®t; 195 adet bilirkisinin bi-
lirkisi listesinden c¢ikartilmasina3?; 14 adet bilirkisinin
bilirkisilik yapmaktan yasaklanmasina*® karar verildigi
gorilmektedir. Ote yandan 2020 yili Adli istatistikle-
rine gore Adli Tip Kurumu ihtisas Kurullari éniinde
65.824 ve Adli Tip Kurumu Ihtisas Daireleri 6niinde
527.114 adet dosya bulunmaktadir. Kurumun personel
kapasitesinin bu is yukunun ¢ok altinda oldugu agiktir.

2.2.1. TIBBi RAPORLARININ SUNULMASINDA
KARSILASILAN GECiKMELER

21. Hukumet gorusunin 107. ve 116. paragraflari ara-
sinda tibbi ihmal ile ilgili davalarda bilirkisi raporla-
rinin hazirlanmasi sureleri ile ilgili dizenlemeler ve
uygulamalar hakkinda bilgi verilmistir. Tibbi ihmal
ile ilgili davalarda bilirkisi raporlarinin gecikmesin-
den kaynaklanan sorunlar devam etmektedir. Sadece
Yuksek Saglik Surasindan rapor aldirilmasina zorun-
luluguna yonelik mevzuatin Anayasa Mahkemesi ta-
rafindan iptal edilmesi olumlu bir gelismedir. Ancak
sorunlar iptal karari ile ortadan kalkmamistir. Adli Tip
Kurumu Kanunu Uygulama Yénetmeliginin 20. madde-
sinde yer alan oncelik gosterilecek dosyalar arasinda
tibbi ihmalden kaynaklanan davalar bulunmamakta-
dir.3> Adli Tip Kurumunda bir dosya ile ilgili rapor ha-
zirlanmasi suresi degerlendirilirken, taraflarin itirazi
Uzerine yeniden rapor alinmasi, baskaca kuruluglardan
alinan raporlar arasinda olusan ¢eliskiler nedeniyle ra-
por alinmasi, istinaf Mahkemeleri ile Yargitay'in bozma
kararlari Uzerine yeniden rapor alinmasi gibi nedenler-
le yeniden degerlendirme yapilmasi gerektigi gozden
uzak tutulmamalidir. Bir dosya ile ilgili kag kez rapor
aldirldigi ve rapor hazirlama surelerine iliskin istatis-
tikler paylasilmamaktadir.

22. Adli Tip Kurumundan rapor alinmasi ile ilgili su-
reclerin yillar sirmeye devam ettigi mahkeme karar-
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larindan anlasilmaktadir. Yargitay 4. Hukuk Dairesi-
nin E:2018/2025 K:2020/844 sayili kararinda “..ilgili
mahkemece Adli Tip Kurumu’ndan alinan 26/09/2016
tarihli raporda ozetle; 22/01/2016 tarihli Adli Tip Ku-
rumu raporunda davacinin maluliyet oraninin %20.2
olarak belirlendigi ancak dosyanin yeniden tetkikinde
maluliyetinde degerlendirilmis olan servikal verteble
arizasi ile dava konusu kaza arasinda illiyet baginin
bulunmadi@1,30.05.2008 tarihinde gegirilen trafik ka-
zasinin surekli maluliyete neden olmadigi, gegici is go-
remezlik suresinin ise 9 ay oldugu tespitinin yapildigi,
22/01/2016 ve 26/09/2016 tarihlerinde alinan Adli Tip
Kurumu raporlarindaki celiski nedeniyle dosyanin Adli
Tip Genel Kuruluna gonderildigi, 27/07/2017 tarihli
Adli Tip Genel Kurulu raporunda da; 26/09/2016 tarih-
Li Adli Tip Kurumu raporunun teyit edilerek 30.05.2008
tarihinde gecirilen trafik kazasinin strekli maluliyete
neden olmadigi, gegici is goremezlik siiresinin ise 9 ay
olduguna iliskin tespitin yinelendigi, dava disi sigor-
ta sirketinin itirazin iptaline iliskin davasinin kismen
kabuliine karar verildigi, ilgili kararin istinaf inceleme-
sinde oldugu anlasilmaktadir..” degerlendirmesi yapil-
mistir.

Yargitay 4. Hukuk Dairesinin E:2016/6154 K:2019/379
sayili kararinda “..Dosya kapsamindan ve gerek ceza
davasinda gerekse eldeki dosyada aldirilan Ylksek
Saglik Surasinin 07-08/09/2006 gunlu raporunda da-
valinin 4/8,28/01/2014 tarihli bilirkisi heyet raporun-
da 6/8, Adli Tip Kurumu 1. Ihtisas Kurulu raporunda
ise 2/8 oraninda kusurlu bulundugu anlasilmaktadir.
Su durumda, kusura iliskin mevcut raporlar arasinda-
ki celiskiyi giderecek sekilde Adli Tip Kurumu Genel
Kurulundan rapor alinmali ve varilacak sonuca gore
karar verilmelidir..” degerlendirmesi yapilmistir. Yargi-
tay 4. Hukuk Dairesi E:2018/1669 K:2018/5126 sayili
kararinda “...Davacinin, dava konusu olay ile ilgili ola-
rak maluliyetine iliskin dizenlenen Adli Tip Kurumu
3. Ihtisas Dairesinin 23/12/2011 tarihli raporunda;
davacinin meydana gelen trafik kazasi nedeniyle fonk-
siyonel araz birakmadan iyilesmis oldugu, bu nedenle
surekli maluliyet orani tayinine yer olmadigi, iyilesme
suresinin olay tarihinden itibaren 9 aya kadar uzaya-
bilecegi belirtilmistir. Davaci vekilince bu rapora itiraz
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contradiction between the existing reports,
and a decision should be made according
to the result” In the decision E:2018/1669
K:2018/5126 of the 4th Civil Chamber of
the Court of Cassation, it is stated that “.. [i]
n the report of the Specialized Department 3
of the Forensic Medicine Institute dated De-
cember 23rd, 2011, regarding the disability
of the plaintiff in relation to the event that
is the subject of the case, it was stated that
the plaintiff had recovered without leaving
any functional scars due to the traffic accident
that occurred, therefore there was no room
for a permanent disability rate determination,
and the recovery period could extend up to 9
months from the date of the incident. After
the plaintiff's attorney objected to this report,
another report regarding the disability of the
plaintiff was prepared. In the report dated No-
vember 27th,2014 prepared by Department of
Forensic Medicine in Trakya University Faculty
of Medicine, it was determined that the plain-
tiff had a permanent disability of 15.2% due to
the traffic accident, and the recovery period is
1 year and 50 days. Although the court made
a judgment based on the account report pre-
pared on the basis of the report of the Trakya
University Forensic Medicine Department, the
determination of the scope of the damage and
the establishment of the judgment according-
ly were not correct without eliminating the
contradiction between the report of the Fo-
rensic Medicine Institute Specialized Board 3
and this report.” In all these and many similar
decisions, the proceedings are renewed in or-
der to get a report again, so the processes take
longer times, as in the decision E:2016/6154
K:2019/379 of the 4th Civil Chamber of the
Court of Cassation in progress for 13 years.

2.2.2.QUALITY OF MEDICAL REPORTS

23.In paragraphs 117 to 127 of the Govern-
ment’s opinion, the quality of medical reports
is assessed. Some of the evaluations here are
related to the explanations in paragraph 20
above. In order to avoid repetition, it would
be useful to consider the explanations there
in terms of this part as well. There are ma-
jor problems with the quality of the expert
reports obtained in cases involving claims
of medical negligence. It is possible to trace
issues with inconsistent reports from court
decisions. In the decision E:2021/3153
K:2021/2473 of the 4th Civil Chamber of the
Court of Cassation, it is stated that “... as of



the accident on July 24th, 2016, the Regula-
tion on the Disability Criteria Classification
and Health Board Reports to be Given to the
Disabled is in effect. Since it is not clear on
which regulation the report dated April 12th,
2017 received from Samsun Training and Re-
search Hospital is based, and the report dated
June 29th, 2018 prepared by the Institute of
Forensic Sciences Department of Medical
Sciences (Forensic Medicine), Karadeniz Tech-
nical University and submitted to the file by
the plaintiff upon the interim decision of the
Appeal Committee was not prepared in accor-
dance with the provisions of the regulation in
force at the date of the accident, both reports
are unsuitable for inspection. Moreover, there
is a clear contradiction between these two
reports and the medical opinion on disability
rates signed by a Forensic Medicine Special-
ist and a single doctor, dated July 15th, 2017.
While the reports available in the file were
not suitable for inspection, the arbitration
committee should have a new report from the
Specialized Board 3 of the Forensic Medicine
Institute or from a Forensic Medicine Depart-
ment of a university, based on the provisions
of the “Regulation on Health Board Reports to
be Given to the Disabled” which was in force
as of the date of the accident regarding the
disability status of the plaintiff. Since a proper
new report should have been obtained, the
contradiction between the reports in the file
resolved, the decision made by examining the
other objections of the defendant’s attorney
according to the result; it was not considered
correct to make a written decision with an er-
roneous assessment, improper reasoning and
incomplete examination.” Thus, the decision
was reversed.

In the decision E:2021/2544 K:2021/2371
of the 4th Civil Chamber of the Court of Cas-
sation, it is stated that “..[i]n the disability
medical report submitted by the plaintiff, it
was determined that the plaintiff was 13%
disabled due to femur fracture, insufficiency of
union and hip limitation.Upon the defendant’s
objection, it was stated that there was no
room for his disability appointment, and the
arbitration committee decided to reject the
defendant’s application based on a committee
report from Hacettepe University,which stated
that there was no sequel disability. Although it
is not clear which regulation is taken as basis
in terms of determining the disability rate in
the health report submitted by the plaintiff,

edilmesi Uzerine davacinin maluliyetine iliskin tekrar
rapor alinmis; Trakya Universitesi Tip Fakiilltesi Adli
Tip Anabilim Dali Baskanligi tarafindan diizenlenen
27/11/2014 tarihli raporda ise; davacinin meydana
gelen trafik kazasi nedeniyle %15,2 oraninda surekli
maluliyetinin oldugu, iyilesme suresinin 1 yil 50 gun
oldugu belirlenmistir. Mahkemece Trakya Universitesi
Adli Tip Anabilim Dali Baskanliginin raporu esas alina-
rak dizenlenen hesap raporuna itibar edilerek hakim
kurulmus ise de, Adli Tip Kurumu 3. ihtisas Kurulunun
raporu ile bu rapor arasindaki celiski giderilmeden
zarar kapsaminin tespiti ve buna gore hikim tesisi
dogru olmamistir..” degerlendirmesi yapmistir. Tim bu
ve benzeri yondeki ¢ok sayida kararda yeniden rapor
aldirilmasi amaciyla yargilamalar yenilenmekte bu ne-
denle surecler, Yargitay 4. Hukuk Dairesi’nin 13 yildir
devam eden E:2016/6154 K:2019/379 kararinda oldu-
gu gibi,uzamaya devam etmektedir.

2.2.2. TIBBi RAPORLARIN NITELIGi

23. Hukumet gorusunun 117. ve 127. paragraflari ara-
sinda tibbi raporlarin kalitesi ile ilgili degerlendirmeler
yapilmistir. Bu baslik altina yapilan degerlendirmelerin
bir kismi yukarida 20. paragrafta yapilan agiklamalar
ile ilgilidir. Tekrar olusturmamasi bakimindan 20. pa-
ragrafta yapilan aciklamalarin da bu kisim bakimindan
da goz onlinde bulundurulmasi yararli olacaktir. Tibbi
ihmal iddialari ile ilgili davalarda aldirilan bilirkisi ra-
porlarinin kalitesi ile ilgili ¢ok buyuk sorunlar bulun-
maktadir. Mahkeme kararlarindan tutarsiz raporlar ile
ilgili sorunlari izlemek mumkundur. Yargitay 4. Hukuk
Dairesi E:2021/3153 K:2021/2473 sayili kararinda
“..24/07/2016 kaza tarihi itibari ile Oziirliiliik Olcitii
Siniflandirmasi Ve Ozirlilere Verilecek Saglik Kurulu
Raporlari Hakkinda Yonetmelik yururlikte olup, Uyus-
mazlik Hakem Heyetince hukme esas alinan Samsun
Egitim Ve Arastirma Hastanesi’nden alinan 12/04/2017
tarihli Engelli Saglik Kurulu Raporu'nda hangi yonet-
meligin rapora esas alindidi belli olmadigindan; itiraz
Hakem Heyeti ara karari Uzerine davaci tarafindan
dosyaya sunulan Karadeniz Teknik Universitesi Adli Bi-
limler Enstitust Tip Bilimleri (Adli Tip) Anabilim Dali
Baskanligi tarafindan diizenlenen 29/06/2018 tarihli
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rapor da kaza tarihinde yururlikte bulunan yonetmelik
hikumlerine gore dizenlenmediginden, her iki rapor
da denetime elverisli olmadigi gibi, bu iki rapor ve da-
vali ... tarafindan dosyaya sunulan 15/07/2017 tarihli
Adli Tip Uzmani tek doktor imzali tibbi matalaa arasin-
da,belirlenen maluliyet oranlari arasinda agikca celigki
bulunmaktadir. Dosyada mevcut raporlarin denetime
elverisli olmamasi karsisinda itiraz hakem heyetince
yapilacak is, Adli Tip Kurumu 3. ihtisas Kurulu'ndan ya
da Universitelerin Adli Tip Anabilim Dali Baskanlikla-
rindan davacinin maluliyet durumuna iliskin kaza ta-
rihi itibari ile yirtrlikte bulunan “Oziirliilere Verilecek
Saglik Kurulu Raporlari Hakkinda Yonetmelik” hikim-
lerine uygun yeni bir rapor alinarak, dosya igerisinde
bulunan raporlar arasindaki celiski giderildikten sonra
sonucuna gore davali vekilinin diger itirazlari yonun-
den de inceleme yapilarak karar verilmesi gerekirken,
yanilgili degerlendirme, yerinde olmayan gerekce ve
eksik inceleme ile yazili sekilde karar verilmesi dogru
gorilmemistir..” degerlendirmesi yapilarak kararin bo-
zulmasina karar vermistir.

Yargitay 4. Hukuk Dairesi E:2021/2544 K:2021/2371
sayili kararinda “..Davaci tarafindan sunulan engel-
li saglik raporunda meydana gelen kazada davacinin
femur kingr kaynama yetersizligi ve kalca kisitliligi
nedeni ile %13 oraninda sakat kaldigi belirlenmis,
davali tarafca anilan rapora itiraz edilmesi Uzerine
Hakem Heyetince, Hacettepe Universitesinden alinan
heyet raporunda, davacida sekel mahiyetinde ariza
tespit edilemedigi, maluliyet tayinine mahal olmadigi
belirtilmis, hakem heyetince de bu rapor esas alina-
rak davacinin bagvurusunun reddine karar verilmistir.
Her ne kadar davaci tarafindan sunulan engelli sag-
Lk raporunda sakatlik oraninin tespiti bakimindan
hangi yonetmeligin esas alindigi belli degil ve rapor
bu hali ile karar vermeye elverisli degil ise de Hakem
Heyetince alinan rapor ile davaci tarafindan sunulan
engelli saglik raporu arasinda agik¢a ve buylk oran-
da bir celiski bulunmaktadir. Hakem Heyetince, celis-
kiyi giderecek yeni bir rapor alinarak karar verilmesi
gerekirken eksik inceleme ve arastirma sonucu karar
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and the report is not suitable for making a
decision as such, there is a clear contradiction
between the report received by the arbitration
committee and the disability health report
submitted by the plaintiff. Since a new report
should have been taken and a decision should
have been made by the arbitration committee
to resolve the contradiction, the decision as
a result of incomplete examination and re-
search was considered incorrect, and it was
necessary to decide to reverse the decision for
this reason” A large number of contradictory,
ill-founded reports continue to result in very
long proceedings.

2.3. MEASURES TAKEN WITH RESPECT
TO DOMESTIC PROCEEDINGS

2.3.1.DROPPING OF CHARGES ON

ACCOUNT OF THE APPLICATION OF
PRESCRIPTION PERIODS OR REFUSAL
OF ADMINISTRATIVE AUTHORIZATION
TO INITIATE CRIMINAL PROCEEDINGS

24. The paragraphs 138 to 155 of the Gov-
ernment’s opinion include information on the
legal situation regarding the failure to carry
out a criminal or disciplinary investigation due
to the occurrence of the statute of limitations.
The number of personnel who are subject
to criminal or disciplinary investigations for
reasons arising from medical negligence is
unknown. Data on this subject are not shared
with the public.Again, no information is avail-
able on the number of personnel whose crim-
inal or disciplinary investigations have been
closed due to the statute of limitations. There
are very serious problems with the general in-
vestigation of public officials. In cases arising
from medical negligence due to the statute of
limitations, it is seen that the cases are closed
by dismissal decisions or upholding dismissal
decisions.® We estimate that there are thou-
sands of applications regarding the violation
of the right to a fair trial before the Constitu-
tional Court in terms of reasonable time. On
the other hand, according to the established
case-law of the Constitutional Court, filing a
lawsuit for compensation in criminal inves-
tigations related to medical negligence is a
priority and effective remedy.”” It is clear that
decisions in this direction limit the conduct of
an effective criminal investigation.

2.3.2. IMPOSITION OF DISCIPLINARY
SANCTIONS AND THEIR EFFECTIVENESS



25. Paragraphs 156 and 165 of the Govern-
ment’s opinion refer to the effectiveness of
disciplinary measures in relation to allega-
tions of medical negligence. Since there is no
data shared with the public on this subject,an
evaluation cannot be made. It should be kept
in mind that the actions subject to disciplinary
action, the number of personnel subject to dis-
ciplinary action, and the disciplinary penalty
applied are not shared with the public.On the
other hand, the number of personnel related
to disciplinary affairs is insufficient®

2.33.FAILURE OF THE CONSIDERATION
OF EVENTS AND EVIDENCE BY
DOMESTIC COURTS AND THE ISSUE OF
REASONING

26. Paragraphs 166 to 184 of the Govern-
ment’s opinion refer to the issues in cases
involving allegations of medical negligence
and more generally in the way courts evaluate
facts and evidence and justify their decisions.
Serious problems regarding this issue still
continue. In many of its decisions, the Consti-
tutional Court has ruled on violations arising
from the lack of justification and errors in the
evaluation of facts and evidence in cases aris-
ing from medical negligence. However, the
case-law of the Constitutional Court also has
problematic aspects in this regard. In its vari-
ous decisions, the Constitutional Court has de-
cided that the allegations regarding the lack
of justification and errors in the evaluation of
facts and evidence in cases arising from med-
ical negligence do not constitute a violation.”
In court decisions at all levels, there are justi-
fication deficiencies and errors related to the
evaluation of facts and evidence.

24.THE CASE-LAW OF
THE HIGH COURTS

24.1.THE CONSTITUTIONAL COURT

27. Paragraphs 185 to 195 of the Govern-
ment’s opinion include information about the
individual applications to the Constitutional
Court and the applications related to the
claims of medical negligence. As consider-
ations have been made in paragraphs 19, 21,
24,25 and 27 above regarding the case-law of
the Constitutional Court, these case-law will
not be re-presented. It will be useful to take
those explanations into consideration when
evaluating the applications made to the Con-

verilmis olmasi dogru gértilmemis, kararin bu nedenle
bozulmasina karar vermek gerekmistir..” degerlendir-
mesi yapmistir. Celiskili, yasal dayanaktan yoksun ¢ok
sayida rapor yargilama surelerinin ¢ok uzamasina yol
acmaya devam etmektedir.

2.3. YARGILAMALARA iLiSKIN ALINAN
TEDBIRLER

2.3.1. ZAMANASIMI SURELERININ UYGULANMASI
VEYA CEZAi KOVUSTURMA BASLATMAK iCiN
iDARI iZNiN REDDEDILMESI NEDENIYLE SUGLA-
MALARIN DUSURULMESI

24. Hikimet'in gorusunun 138 ve 155. paragraflari
arasinda, zamanasiminin olusmasi nedeniyle bir ceza
veya disiplin sorusturmasinin yapilmamasina iliskin
hukuki duruma iliskin bilgiler verilmektedir. Tibbi ih-
malden kaynaklanan nedenlerle cezai veya disiplin
sorusturmasina konu olan personel sayisi ise bilin-
memektedir. Bu konudaki veriler kamuoyu ile payla-
silmamaktadir. Yine zamanasimi nedeniyle ceza veya
disiplin sorusturmasi kapatilan personel sayisi hakkin-
da bilgi bulunmamaktadir. Kamu gorevlilerinin genel
sorusturmasinda cok ciddi sorunlar mevcuttur. Zama-
nasimi nedeniyle tibbf ihmalden dogan davalar, ya
dusurilmekte veya onanma kararlari ile davalarin ka-
patildigi gorllmektedir.3® Anayasa Mahkemesi oniin-
de adil yargilanma hakkinin makul stre yonuyle ihlal
edildigine iliskin binlerce basvuru oldugunu tahmin
ediyoruz. Ote yandan Anayasa Mahkemesinin yerlesik
ictihatlarina gore tibbi ihmale iliskin ceza sorusturma-
larinda tazminat davasi agilmasi dncelikli ve etkili bir
¢0zlimdir.*” Bu yonde alinan kararlarin etkin bir ceza
sorusturmasinin yirdtilmesini sinirladigr agiktir.

2.3.2. DiSIPLIN YAPTIRIMLARININ UYGULANMA-
SI VE BUNLARIN ETKINLIGI

25. Hikimet gorusuniin 156. ve 165. paragraflarinda
tibbi ihmal iddialan ile ilgili disiplin cezalarinin et-
kililiginden bahsedilmistir. Bu konuda kamuoyu ile
paylasilan herhangi bir bir veri bulunmadigindan de-
gerlendirme yapilamamaktadir. Disiplin cezasina konu
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eylemlerin, disiplin cezasi uygulanan personelin sayi-
sinin ve uygulanan disiplin cezasinin kamuoyu ile pay-
lasilmadigi gbz oniinde bulundurulmalidir.3®

2.3.3.0LGU VE DELILLERIN YEREL
MAHKEMELERCE DEGERLENDIRILMEMESI VE
GEREKCELENDIRME SORUNU

26. Hikimet gorusinin 166. ve 184. paragraflari ara-
sinda tibbi ihmal iddialari ile ilgili davalarda ve daha
genel olarak mahkemelerin olaylari ve delilleri de-
gerlendirmeleri ve kararlarini gerekgelendirmeleri
ile ilgili sorunlara deginilmistir. Bu konu ile ilgili agir
sorunlar halen devam etmektedir. Anayasa Mahkeme-
si cok sayida kararinda tibbi ihmalden kaynaklanan
davalarda olaylarin ve delillerin degerlendirilmesi ile
ilgili gerekcelendirme eksiklerinden ve hatalarindan
kaynaklanan ihlal karari vermistir>*® Ancak Anayasa
Mahkemesi ictihadinin da bu konuda sorunlu yanlar
bulunmaktadir. Anayasa Mahkemesi cesitli kararlarin-
da tibbi ihmalden kaynaklanan davalarda olaylarin ve
delillerin degerlendirilmesi ile ilgili gerekcelendirme
eksikleri ve hatalari ile ilgili iddialarin ihlal olustur-
madigina karar vermistir.®® Her dlzeydeki mahkeme
kararlarinda olaylarin ve delillerin degerlendirilmesi
ile ilgili gerekge eksiklikleri ve hatalari bulunmaktadir.

2.4 YUKSEK MAHKEMELERIN iCTIHATLARI
2.4.1. ANAYASA MAHKEMESI

27. Hikimet gorisunun 185. ve 195. paragraflari ara-
sinda Anayasa Mahkemesi'ne bireysel basvuru yolu ile
ilgili bilgiler ile tibbi ihmal iddialari ile ilgili bagvu-
rular hakkinda bilgiler verilmistir. Anayasa Mahkemesi
ictihadi ile ilgili olarak yukarida 19.,21.,24.,25. ve 27.
paragraflarda degerlendirmeler yapildigi icin tekrar
olusturmamasi bakimindan bu ictihatlar yeniden su-
nulmayacaktir. Anayasa Mahkemesine bireysel bagvu-
ru yolu kapsaminda yapilan basvurular degerlendiri-
lirken bu agiklamalarin goz oninde bulundurulmasi
yararli olacaktir. Anayasa Mahkemesinin ictihadinin
tutarli olmadigi ve Avrupa insan Haklari Mahkeme-
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stitutional Court within the scope of the indi-
vidual application method. It can be said that
the case law of the Constitutional Court is not
consistent and does not fully meet the stan-
dards of the European Court of Human Rights.
On the other hand, there is a crisis in the
country regarding the implementation of the
decisions of the Constitutional Court.Even the
President of the Constitutional Court pointed
out the serious problems related to this issue
in a speech he made on October 23rd, 20214
In this context, there are decisions regarding
non-fulfillment of the decisions of the Consti-
tutional Court and re-infringement decisions
made by the Constitutional Court.?

24.2.THE COUNCIL OF STATE

28. Paragraphs 196 to 200 of the Govern-
ment’s opinion include information about the
case-law and institutional activities of the
Council of State regarding the allegations of
medical negligence. First of all, it should be
noted that almost all the violation decisions
of the Constitutional Court arising from the
claims of medical negligence included in this
opinion stem from the decisions of the Council
of State. It can be said that the case-law of the
Council of State is not consistent and does not
fully meet the standards of the European Court
of Human Rights. On the other hand, it is seen
that the decisions of the Council of State re-
garding the claims of medical negligence are
basically based on defectiveness®, the compli-
cations that emerge in the medical interven-
tion and treatment processes are not handled
within this framework, and the responsibility
of the state is not determined according to the
principle of strict liability. It should be consid-
ered that the principle of strict liability can be
applied in terms of socializing the financial
losses suffered by people who have experi-
enced severe complications.

24.3.THE COURT OF CASSATION

29. Paragraphs 201 to 206 of the Govern-
ment’s opinion include information about
the case-law and institutional activities of
the Court of Cassation regarding claims of
medical negligence. No information was giv-
en about the outcome of the judicial process
in the decision mentioned in paragraph 205
of the Government’s opinion. It is understood
that the date of crime in the case, which was
the subject of the reversal decision, is before



2013. The date in the first judgment in para-
graph 206 is 2008 and the date in the second
judgment is 2013.The proceedings have been
going on for more than 8 and 13 years, and

it is highly probable that the case is dormant.

There are many files in a similar situation.*
Prolonged trials not only reduce the effective-
ness of criminal proceedings, but also lead to
violations of the right to a fair trial for the de-
fendants. On the other hand, criminal liability
is even more limited for doctors who are not
public officials. These people cannot be pros-
ecuted for malpractice or extortion.* It can be
said that criminal proceedings are not effec-
tive and therefore do not fully meet the stan-

dards of the European Court of Human Rights.

As the judgments of the Court of Cassation on
civil cases have been evaluated in paragraphs
22 and 23 above, these case-laws will not be
re-presented here. It can be said that the ap-
proach of the Court of Cassation to civil law-
suits regarding claims of medical negligence
is also not effective and in this respect, it does
not fully meet the standards of the European
Court of Human Rights.

3.CONCLUSIONS AND
RECOMMENDATIONS

30. There are serious problems with health
services.In the light of the problems described
above, the Life Memory Freedom Association
kindly asks the Committee of Ministers to re-
quest the Turkish authorities to take the fol-
lowing measures:

» The improvements in the scope and capacity
of medical services should continue.

» Data on access to health services, including
geographic distribution, should be collected
by authorities and shared.

» Statistical data on the geographical distri-
bution of equipment and personnel should be
shared.

o Access to health services should also be
secured in underdeveloped regions of the
country.

* Problems related to the access of discrim-
inated groups to health services should be
resolved.

» Maternal and neonatal health services
should be improved.

» Emergency health services should be devel-
oped.

» Patient transport procedures and coordina-

si standartlarini tam olara karsilamadigi sOylenebilir.
Ote yandan Anayasa Mahkemesi kararlarinin yerine
getirilmesi konusunda Ulkede bir kriz yasanmaktadir.
Anayasa Mahkemesi Baskani dahi 23.09.2021 yilinda
yaptigi bir konusmada bu konu ile ilgili agir sorunla-
ra isaret etmistir.** Bu ¢ercevede Anayasa Mahkemesi
kararlarinin yerine getirilmemesi ile ilgili kararlara ve
Anayasa Mahkemesi tarafindan verilen yeniden ihlal
kararlarina rastlanmaktadir.*?

2.4.2. DANISTAY

28. Hiklmet gorusinin 196. ve 200. paragraflari ara-
sinda Danistay’in ile tibbi ihmal iddialari ile ilgili icti-
hatlari ve kurumsal faaliyetleri hakkinda bilgiler veril-
mistir. Oncelikle isbu goriis icerisinde yer verilen tibbi
ihmal iddialarindan kaynaklanan Anayasa Mahkeme-
sinin ihlal kararlarinin nedereyse tamaminin Danistay
kararlarindan kaynaklandigi belirtilmelidir. Danistay
ictihadinin tutarli olmadigi ve Avrupa insan Haklari
Mahkemesi standartlarini tam olara karsilamadigi soy-
lenebilir. Ote yandan Danistay’in tibbi ihmal iddialar
ile ilgili kararlarinin temel olarak kusurluluk uzerine
kuruldugu®,tibbi miidahale ve tedavi siireclerinde ge-
lisen komplikasyonlarin bu cercevede ele alinmadigi,
kusursuz sorumluluk ilkesine gore devletin sorumlu-
lugunun belirlenmedigi goriilmektedir. Ozellikle agir
komplikasyon yasayan kisilerin ugradigi maddi zarar-
larin sosyallestirilmesi bakimindan kusursuz sorumlu-
luk ilkesinin uygulanabilecedi g6z 6niinde bulundurul-
malidir.

2.4.3. YARGITAY

29. Hikimet gorusinun 201. ve 206. paragraflari ara-
sinda Yargitay'in ile tibbi ihmal iddialari ile ilgili igti-
hatlar ve kurumsal faaliyetleri hakkinda bilgiler ve-
rilmistir. Hikumet gorusunun 205. paragrafinda bahsi
gecen karardaki yargisal strecin akibeti hakkinda bilgi
verilmemistir. Bozma kararina konu olaydaki sug ta-
rihinin 2013 yili 6ncesi oldugu anlasilmaktadir. 206.
paragrafta ilk karardaki sug tarihi 2008 ve ikinci ka-
rardaki sug tarihi 2013’tlr. Yargilamalar 8 ve 13 yildan
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uzun suredir devam etmekte olup davanin zamanasi-
mina ugramis olmasi kuvvetle muhtemeldir. Benzer
durumda ¢ok sayida dosya bulunmaktadir.* Uzun si-
ren yargilamalar ceza yargilamasinin etkililigini azalt-
tigi gibi saniklar yoniunden de adil yargilanma hakki
ihlallerine yol agmaktadir. Ote yandan kamu gérevlisi
olmayan doktorlar bakimindan cezai sorumluluk daha
da sinirlidir. Bu kimseler ihmal suretiyle gorevi kotuye
kullanmak ya da irtikap sugundan yargilanamamakta-
dir.* Ceza yargilamasinin etkili olmadigi ve bu bakim-
dan Avrupa Insan Haklari Mahkemesi standartlarini
tam olarak karsilamadigi soylenebilir. Yargitay'in hu-
kuk davalari ile ilgili ictihatlarina yukarida 22. ve 23.
paragraflarda dederlendirmeler yapildigi igin tekrar
olusturmamasi bakimindan bu ictihatlar yeniden su-
nulmayacaktir. Yargitay'in tibbi ihmal iddalar ile ilgili
hukuk davalari yaklagsiminin da etkili olmadigi ve bu
bakimdan Avrupa insan Haklari Mahkemesi standart-
larini tam olarak karsilamadigi sdylenebilir.

3.SONUC VE ONERILER

30. Saglik hizmetleri ile ilgili agir sorunlar vardir. Yu-
karida aciklanan sorunlar 1siginda, Yasam Bellek Oz-
gurluk Dernegi olarak, Bakanlar Komitesi'nden Turk
makamlarindan asagidaki tedbirlerin alinmasini talep
etmesini arz ediyoruz:

*Tibbi hizmetlerin kapsaminin ve kapasitesinin gelis-
tirilmesi strduralmelidir.

*Saglik hizmetlerine erisim ile ilgili cografi dagilimi da
iceren veriler paylasilmalidir.

* Ekipman ve personelin cografi dagilimina dair veriler
paylasilmalidir.

* Ulkenin gelismemis bélgelerinin de saglik hizmetle-
rine erisim guvence altina alinmalidir.

* Ayrimciligina ugrayan toplum kesimlerinin saglik hiz-
metlerine erisimi ile ilgili sorunlar ¢ozulmelidir.

* Ana ve yenidogan saglik hizmetleri gelistirilmelidir.
Acil saglik hizmetleri gelistirilmelidir.

* Hasta nakil prosedurleri ve koordinasyonu gelistiril-
melidir.

* Kan nakli yolu ile bulasan HIV vakalari ortadan kal-
dirmak igin tedbirler alinmalidir.
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tion should be improved.

» Measures should be taken to end prevent
HIV from being transmitted by blood transfu-
sions.

o All health needs of HIV-positive and AIDS
patients should be met free of charge, and
regulations that protect the human rights of
these people should be made.

+ Data on the medical negligence should be
shared with the public.

31. There are serious problems with legal
experts. In this respect, the Life Memory Free-
dom Association kindly asks the Committee of
Ministers to request the Turkish authorities to
take the following measures:

o The number of experts and the quality of
experts should be increased.

» The capacity of the Forensic Medicine Insti-
tute should be improved.

» The number of specialized boards, special-
ized offices and personnel of the Forensic
Medicine Institute should be increased.

» The Law on the Forensic Medicine Institute
should be revised.

» The matters related to medical negligence
should be prioritized in the Forensic Medicine
Institute.

o The quality of medical reports should be
improved.

» Statistics on the number of times a report is
received for a case and on the report prepara-
tion times should be shared.

32.With regard to the ongoing serious prob-
lems with disciplinary and criminal inves-
tigations related to allegations of medical
negligence, the Life Memory Freedom Associ-
ation kindly asks the Committee of Ministers
to request the Turkish authorities to take the
following measures:

* The public should be informed about disci-
plinary and criminal investigations related to
allegations of medical negligence.

o Effective and rapid processes should be im-
plemented so that disciplinary and criminal
investigations are not closed due to statute of
limitations.

o Disciplinary and criminal investigations
should be examined within the scope of in-
dividual application in terms of violation of
Article 2, material or procedural aspect.

33. As regards procedural obligations, we re-
spectfully request the Committee of Ministers
to continue supervision of this group of cases



under enhanced supervision track (given the
length of time which passed since the judg-
ments became final).

Judicial and human rights reforms should not
remain on paper; they should actually be im-
plemented.
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11. Kabinkara, Emrullah, Hastanelerde Yogun
Bakim Yatak Sayilarinin Planlanmasinda Acil

* HIV pozitif, AIDS hastalarinin tim saglik ihtiyaclar
Ucretsiz olarak karsilanmali, ayrica bu kisilerin insan
haklarini koruyan dizenlemeler yapilmalidir.
*Tibbi ihmal verileri kamuyla paylasilmalidir.

31. Bilirkisiler ile ilgili agir sorunlar vardir. Yasam Bel-
lek Ozgiirliik Dernegi olarak, Bakanlar Komitesinden
Turk makamlarindan asagidaki tedbirlerin alinmasini
talep etmesini rica ediyoruz:

* Bilirkisi sayisi ve bilirkisilerin niteligi artirilmalidir.
*Adli Tip Kurumu'nun kapasitesi gelistirilmelidir.
*Adli Tip Kurumunun ihtisas kurullari ile ihtisas daire-
leri ve personel sayisi artirilmalidir.

*Adli Tip Kurumu Kanunu yeniden diizenlenmelidir.
*Tibbi ihmal ile ilgili isler Adli Tip Kurumunda 6nce-
likle gérulmelidir.

*Tibbi raporlarin kalitesi gelistirilmelidir.

* Davalar icin alinan rapor sayisina ve rapor hazirlan-
ma surelerine dair istatistikler paylasilmalidir.

32. Tibbi ihmal iddialari ile ilgili disiplin ve ceza so-
rusturmalari ile ilgili agir sorunlar vardir. Yasam Bellek
Ozgurliik Dernegi olarak, Bakanlar Komitesi'nden Tiirk
makamlarindan asagidaki tedbirlerin alinmasini talep
etmesini arz ediyoruz:

*Tibbi ihmal iddialari ile ilgili disiplin ve ceza sorus-
turmalari ile ilgili kamuoyu bilgilendirilmelidir.

* Disiplin ve ceza sorusturmalarinin zamanasimi nede-
niyle kapatilmamasi icin etkili ve hizli strecler yiru-
tilmelidir.

* Disiplin ve ceza sorusturmalari bireysel basvuru kap-
saminda incelenmelidir.

33. Usule iliskin yukiumlilikler konusunda, Bakanlar
Komitesi'nden, kararlarin kesinlesmesinden bu yana
gecen slre dikkate alindiginda, bu dava gruplarinin
gelismis denetimle takibe devam etmesini saygiyla
arz ediyoruz.

Yargi ve insan haklari reformlari kagit uzerinde kalma-
mali; uygulamaya gecmelidir.
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silik, Yuksek Lisans Tezi, Ankara 2019.

29. Mutlu, Bahtiyar Ali,Tibbi Uygulama Hatasi iddialarinda
Bilirkisilik ve Uzman Miitaalasi, Tipta Uzmanlik Tezi, istanbul
2019.
30.https://bilirkisilik.adalet.gov.tr/Home/SayfaDetay/uyar-
mal5012021024508

31. https://bilirkisilik.adalet.gov.tr/Home/SayfaDetay/geci-
ci-sureyle-listeden-cikarma15012021024546
32.https://bilirkisilik.adalet.gov.tr/Home/SayfaDetay/bilir-
kisilik-sicilinden-ve-Llistesinden-cikarilma15012021024613
33.https://bilirkisilik.adalet.gov.tr/Home/SayfaDetay/bilirki-
silik-yapmaktan-yasaklanma22012021035202
34.https://adlisicil.adalet.gov.tr/Resimler/SayfaDoku-
man/1692021162011adalet_ist-2020.pdf

35. Adli Tip Kurumu Kanunu Uygulama Yonetmeligi, Dosya-
larda Oncelik Tanima Madde 20 — “Kuruma bagli birimlere
incelenmek Uzere gonderilen dosyalar siraya konularak in-
celenmeye alinir. Ancak; a) Tutuklusu bulunan dosyalar, b) Fi-
zik ihtisas dairesi adli belge inceleme subesinde, fizik ihtisas
dairesi baskanligi 6nerisi Gzerine AdLi Tip Kurumu Baskanlar
Kurulunun belirli araliklarla belirleyecedi meblag ile ilgilise-
net,cek ve benzeri kiymetlievrak. c) Mahkemesince gerekge
gosterilmek suretiyle aciliyetine karar alinmis dava dosyala-
r,d) Zamanasimi yaklasmis olan dava dosyalari, Ihtisas kurul,
daire ve subelerinde dne alinarak incelenir”

36. 36. Karar E:2021/465 K:2021/4099 Yargitay 12. Ceza
Dairesi; Karar E:2020/2146 K:2020/5574 Yargitay 12. Ceza
Dairesi; Karar E:2020/1978 K:2020/5193 Yargitay 12. Ceza
Dairesi; Karar E:2018/800 K:2019/4791 Yargitay 12. Ceza
Dairesi; Karar E:2018/5197 K:2018/8786 Yargitay 12. Ceza
Dairesi; Karar E:2016/7484 K:2016/12055 Yargitay 12. Ceza
Dairesi; 7. Karar E:2015/3962 K:2015/8623 Yargitay 12. Ceza
Dairesi; 8. Karar E:2012/20408 K:2012/19875 Yargitay 12.
Ceza Dairesi.

37.Nail Artug’un bireysel basvurusuna iliskin kabul edilemez-
lik karar1 (2013/2839), Anayasa Mahkemesi, Daire 1,3 Nisan
2014. Bu kararda Anayasa Mahkemesi, “..46. [i]f. Dogru tani-
yI zamaninda yapmamak ve gerekli tedaviyi uygulamamak
suretiyle hayati koruma yikimliliginin ihlal edildigi iddi-
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asl bakimindan, bu ihlali gidermek oncelikle idari makam-
larin ve derece mahkemelerinin sorumlulugundadir (B. No. :
2013/2075,12 Aralik 2013,§ 75). Bagvurucu,ihmali oldugunu
iddia ettigi doktor hakkinda sug duyurusunda bulunarak ceza
sorusturmasi talep etmesine ragmen, doktorun veya hasta-
nenin idari ve hukuki sorumluluklarina iliskin herhangi bir
kanun yoluna basvurmadigi goriilmektedir. Ceza kanunlarin-
da sug teskil etmeyen fiil ve ihmallere karsi husumetin kime
yoneltildigine bagli olarak yukarida belirtilen konuya iliskin
Yargitay igtihatlari (§ 24-27) dikkate alindiginda, tazminat
yollari Idare veya sahislar aleyhine hataya ve hatta kusursuz
sorumluluga dayanan idare ve hukuk mahkemeleri nezdinde
ugranilan davalar 2577 ve 6098 sayili Kanunlarda dizenlen-
mistir (§ 21-23) (B. No: 2013/2075, 4 Aralik 2013, § 74) . 47.
Basvuruya konu olayda, cezai sorumlulugun tespiti icin ilgili
kanun yoluna basvuran ancak sonug alamayan basvurucu
icin s0z konusu kanuni ve idari kanun yollarina bagvurma
imkanlari bulunmaktadir. Bu nedenle tibbi mudahale agisin-
dan ihlale neden oldugu iddia edilen eylem, eylem veya ih-
mal i¢in kanunda dngorulen idari ve yargi yollarinin tamami-
nin bireysel basvuru yapilmadan tiketildigi soylenemez. 48.
Aciklanan nedenlerle, zamaninda ve yeterli tedavi hizmeti
verilmeyerek yasam hakkinin ihlal edildigi iddialarinin ‘yol-
lar tikenmedigi’ gerekgesiyle kabul edilemez olduguna karar
verilmelidir” Daha yakin tarihli basvuruda Ahmet Akgln ve
Digerleri 2015/16235 bireysel basvuru, Anayasa Mahkemesi
2. Daire’nin 4 Temmuz 2019 tarihli kabul edilemezlik kara-
rinda “71. Nitekim Anayasa Mahkemesi, yanlis uygulama ve
ihmal sonucu meydana gelen olim vakalarinda, hem ilgili
saglik personelinin sorumlulugunu belirleyebilecek hem de
O0deme yaparak uygun tazmin saglayabilecek tazminat yol-
larinin daha 6nceki birgok kararinda belirtilmisti. zarar, dnce
olenin yakinlar tarafindan tiiketilmelidir. (Ozer Er [PA], B.
No: 2014/11770, 15 Mart 2018, §§ 42-66; Berat Adardan, B.
No: 2014/11076,27 Ekim 2016, 88 18-32).72. Davada basvu-
ranlar, yakinlarinin 6limuyle sonuglanan olayla ilgili olarak
yurltilen ceza sorusturmasinin ardindan bireysel basvuruda
bulunmuslardir. Bagvurucular, Turk hukuk sisteminde mevcut
kanun yollarindan biri olan ve hem idarenin sorumlulugunu
belirleyebilecek hem de gerekirse tam yargi yolunu tukettik-
leri konusunda Anayasa Mahkemesine herhangi bir bilgi ve
belge sunmamislardir. zararlarin 6denmesini saglamak. Bu
durumda, bireysel basvuru yapilmadan dnce yasam hakkinin
korunmadigina iliskin sikayetler agisindan kanunda 6ngori-
len yargi yollarinin tamaminin tlketildigi séylenemez.73.Bu
nedenlerle basvurunun bu kisminin, diger kabul edilebilirlik
kosullari agisindan ayrica incelenmeden bagvuru yollarinin
tiiketilmemesi nedeniyle kabul edilemez olduguna karar ve-
rilmelidir”
38.https://teftis.saglik.gov.tr/TR-26156/mufettisler.html

39. Sahin Aydogan 2017/17832 bireysel bagvurusunda Ana-
yasa Mahkemesi Ikinci Boliimiiniin 29.06.2021 tarihinde
vermis oldugu ihlal karari. Bahsi gegen kararda “..45. Bu
aciklamalarla birlikte yargilama sireci bir bitlin halinde
degerlendirildiginde basvurucunun bilirkisi raporuna yone-
lik dayanaktan yoksun olmayan itirazlarinin ve taleplerinin
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Criminal Chamber of the Court of Cassation;
Decision E:2020/1978 K:2020/5193 12th
Criminal Chamber of the Court of Cassation;
Decision E:2018/800 K:2019/4791 12th Crim-
inal Chamber of the Court of Cassation; Deci-
sion E:2018/5197 K:2018/8786 12th Criminal
Chamber of the Court of Cassation; Decision
E:2016/7484 K:2016/12055 12th Criminal
Chamber of the Court of Cassation; 7. Deci-
sion E:2015/3962 K:2015/8623 12th Criminal
Chamber of the Court of Cassation ; 8.Decision
E:2012/20408 K:2012/19875 12th Criminal
Chamber of the Court of Cassation .

37. Decision of inadmissibility on Nail Artug’s
individual application (2013/2839), Consti-
tutional Court, Division 1, April 3rd, 2014. In
this decision, the Constitutional Court stated
that “... 46.i]f there is a violation of the right
to life in terms of the alleged violation of the
obligation to protect life by not making the
correct diagnosis on time and not applying the
necessary treatment, it is primarily the respon-
sibility of the administrative authorities and
the courts of instance to remedy this violation
(App. No: 2013/2075, December 12th, 2013,
§ 75). Although the applicant filed a crimi-
nal complaint against the doctor, whom he
claimed was negligent,and requested a crimi-
nal investigation, it is seen that he did not ap-
plyto any legal remedy regarding the adminis-
trative and legal responsibilities of the doctor
or the hospital. Considering the case-law of
the Court of Cassation (& 24-27) on the subject
mentioned above, depending on the person to
whom the enmity is directed against acts and
omissions that do not constitute a crime under
the penal laws,remedies for damages incurred
before administrative and civil courts against
the administration or individuals based on er-
ror or even strict liability are regulated under
Law No. 2577 and 6098 (8 21-23) (App. No:
2013/2075, December 4th, 2013, § 74).47. In
the case subject to the application, there are
opportunities to apply to the mentioned le-
gal and administrative legal remedies for the
applicant, who applied to the relevant legal
remedy for the determination of criminal re-
sponsibility but could not get any results. For
this reason, it cannot be said that all of the
administrative and judicial remedies stipulat-
ed in the law for the action, act or omission
alleged to have caused the violation in terms
of medical intervention have been exhausted
before the individual application is made. 48.
For the reasons explained, it should be decid-
ed that the allegations that the right to life



has been violated by not providing timely and
adequate treatment services are inadmissible
because Tecourses have not been exhausted.”
In the more recent application, Ahmet Akgiin
and Others 2015/16235 individual applica-
tion, in its decision of inadmissibility on July
4th, 2019, the Constitutional Court, Division 2
stated that “71. As a matter of fact, the Con-
stitutional Court has stated in many previous
decisions that in cases of death as a result
of malpractice and negligence, the means of
compensation, which can both determine the
responsibility of the relevant health personnel
and provide appropriate reparation by paying
the damage, should be exhausted first by the
relatives of the deceased. (Ozer Er [PA], App.
No: 2014/11770, March 15th, 2018, 8§ 42-
66; Berat Agardan, App. No: 2014/11076, Oc-
tober 27th, 2016, 8§ 18-32). 72. In the case,
the applicants made an individual application
after the criminal investigation carried out
about the incident that resulted in the death
of their relatives. The applicants did not sub-
mit any information and documents to the
Constitutional Court regarding that they ex-
hausted the full remedy action, which is one
of the existing legal remedies in the Turkish
legal system, which can both determine the
liability of the administration and, if necessary,
ensure the payment of damages. In this case, it
cannot be said that all of the judicial remedies
stipulated in the law in terms of complaints
regarding the lack of protection of the right to
life have been exhausted before the individual
application is made. 73. For these reasons, it
should be decided that this part of the appli-
cation is inadmissible due to the failure to ex-
haust the remedies without further examina-
tion in terms of other admissibility conditions”
38.https://teftis.saglik.gov.tr/TR-26156/
mufettislerhtml

39.The violation decision for $ahin Aydogan’s
2017717832 individual application, the Con-
stitutional Court, Division 2, June 29th, 2021:
“... 45. With these explanations, when the trial
process is evaluated as a whole, it is seen that
the applicant’s objections and demands for
the expert report that were not ill-founded
were not met, in this case, the claims essen-
tial for the settlement of the dispute were not
examined with the care and depth required by
Article 17 of the Constitution, and sufficient
and relevant justification specific to the dis-
pute was not presented. Since it cannot be
said that the public authorities have fulfilled
their positive obligations in terms of the case,

karsilanmadigi, bu durumda uyusmazligin ¢ozimu icin esas-
li olan iddialarin derece mahkemelerince Anayasa’nin 17.
maddesinin gerektirdigi 6zen ve derinlikte incelenmedigi,
uyusmazliga 6zgu yeterli ve ilgili gerekce sunulmadigi anla-
silmaktadir. Somut olay bakimindan kamu makamlarinin po-
zitif yukdmluliklerini yerine getirdigi soylenemeyeceginden
kisinin maddi ve manevi varligini koruma hakkinin ihlal edil-
digi sonucuna varilmistir..’degerlendirmesi yapilmistir; Mu-
rat Aydogdu ve Oktay Aydogdu 2018/3285 bireysel basvu-
rusunda Anayasa Mahkemesi ikinci Boliimiiniin 08.06.2021
tarihinde vermis oldugu ihlal karari. Bahsi gecen kararda
“..46. Fakiilte Hastanesinde 4/3/2009 tarihinde acil olarak
ameliyata alinan H.S.nin kusma ve mide bulantisi sikayetiy-
le 28/2/2009 tarihinde basvurdugu Bakirkdy Hastanesinde
bagirsak tikanmasi rahatsizligr basvuru yapildiginda tespit
edilmesine karsin ameliyata alinmamasina veya ameliyata
alinmak uUzere baska bir hastaneye yonlendirilmemesine,
dort glin boyunca bekletilerek kosullari uygun olmadigi ileri
surlilen bir hastaneye nakledilmesine iligskin iddialarin bas-
vurucular tarafindan her asamada ileri surilmesine karsin
degerlendirmeye konu edilmedigi anlasilmaktadir. Bir baska
ifadeyle kendi talebiyle nakledildigi Fakiilte Hastanesinde
bagirsak tikanmasi nedeniyle acil olarak ameliyata alinan
H.S.nin dort gin boyunca operasyona alinmayarak bekle-
tilmesinin 6lim olayina bir etkisinin bulunup bulunmadigr,
olim olay ile s6z konusu slireg arasinda bir illiyet bagi olup
olmadigi hususunda Mahkemece bir tespit yapilmamistir.
Dolayisiyla Mahkeme sahip oldugu resen arastirma, ince-
leme yetkisini -bagvurucular tarafindan da ileri struldigi
halde- bu hususlari aydinliga ¢ikarmak icin kullanmamistir.
Bilirkisi raporunda yer alan ve herhangi bir temellendirici
aciklama icermeyen “28/2/2009-3/3/2009 tarihleri arasin-
da kisinin takiplerinin uygun oldugu” ifadesi ise s6z konu-
su iddialari agikliga kavusturmaktan uzaktir. H.S.nin Fakdilte
Hastanesinde bagirsak tikanmasi nedeniyle acil olarak ame-
liyata alinmis olmasi ve 28/2/2009 tarihinde Bakirkoy Hasta-
nesinde bagirsak ttkanmasi rahatsizliginin basvuru yapildigi
anda tespit edilmis olmasi karsisinda s6z konusu gecikme
iddiasinin ciddi ve yasam hakkina iliskin pozitif yikumlulik
baglaminda acikliga kavusturulmasi gereken bir husus ol-
dugu kanaatine ulasilmistir. 47. Bu hale gére devletin yasam
hakki kapsamindaki pozitif yikimluliikleri baglaminda hu-
kuki sorumlulugun ortaya ¢ikarilmasi adina Anayasa’nin 17.
maddesinin gerektirdidi seviyede derinlik ve 6zenle bir ince-
leme yapilmadigi ve sonug olarak devlete ait pozitif yikim-
Liluklerin geregdi gibi yerine getirilmedigi anlasilmaktadir..”
degerlendirmesi yapilmistir. ; Hakan Kamer 2018/11847
bireysel basvurusunda Anayasa Mahkemesi Ikinci B&limii-
niin 16.06.2021 tarihinde vermis oldugu ihlal karari. Bahsi
gecen kararda “..40. Sonug olarak basvurucuya uygulanan
enjeksiyonun hatali olup olmadigi konusunda hasta dosya-
sinin tutulmasi yikimluligindn idareye ait oldugu hususu
da gozetilerek somut bulgulara dayali gerekce sunulmadigi
ve bagvurucunun buna iliskin itirazlarinin karsilanmadigi ka-
naatine varilmistir. Bu durumda kamu makamlarinin basvuru
konusu olaydaki pozitif yukimlillklerini yerine getirmedigi

95



sonucuna ulasilmistir..” degerlendirmesi yapmistir.

40. Ali Findik ve Digerleri 2018/15233 bireysel bagvuru-
sunda Anayasa Mahkemesi ikinci Boliimiiniin 18.05.2021
tarihinde vermis oldugu ihlal olmadigi karari. Bahsi gecen
kararda “..49. Somut siirecte basvurucularin ileri stirdigu
ameliyat 6ncesi izin alinmasi hususu her ne kadar derece
mahkemesi tarafindan karar metnine islenerek gerekgeye
konulmamis ise de temyiz agamasinda Danistay Onbesinci
Dairesi tarafindan imzali belgelerin idareden temin edile-
rek inceleme siirecine dahil edilmesinin akabinde kararin
onandigi anlasilmaktadir. 50. Diger taraftan ret hikmine
esas olan bilirkisi raporunda S.F.nin tedavi,ameliyat ve vefat
sureciyle ilgili olarak tibbi belgelerin aktarimi ile detayli bir
anlatimda bulunuldugu, S.F.nin ameliyat oncesi travmaya/
diismeye bagli rahatsizliginin varligi, S.F.icin yapilan operas-
yonun riskli ameliyat tirlerinden oldugu ve hastanede yapi-
lan uygulamanin tip kurallarina uygun oldugu hususlarinda
tespitler yapilarak nihai kanaate ulasildigi gortilmektedir. 51.
Bir bitlin olarak yargilama surecine bakildiginda S.F.nin ra-
hatsizlanmasinin sebebi, tedavi streci, ameliyata iliskin izin,
ameliyat edilmesi ve vefat etmesi silsilesine iliskin olarak
ilgili tedavi surecinin nitelenmesi, bilirkisi raporu alinmasi,
ilgili belgelerin temini suretiyle degerlendirme yapildig
gorildiginden incelemenin Anayasa’nin 17. maddesinin
gerektirdigi seviyede derinlik ve 6zenle yapildigi sonucuna
ulasitmistir..” degerlendirmesi yapilmistir. Ameliyata riza
gosterilmesi ile ilgili yukarida 19. paragrafta bahsi gecen
yaygin sorunlarin yani sira temyiz asamasinda dosyaya gir-
digi anlasilan ve basvurucular tarafindan itiraz edilen riza
ile ilgili belgelerin hiikme esas alinmasi ve basvuruda ihlal
karari verilmemesi hatalidir. Abdussemet inalhan ve Diger-
leri 2018/35517 bireysel basvurusunda Anayasa Mahkemesi
Birinci Bolimiiniin 28.01.2021 tarihinde vermis oldugu ihlal
olmadigi karari. Bahsi gegen kararda “..59. S6z konusu veri-
ler dikkate alindiginda basvurucunun oglu M.N.I.nin diinya-
ya geldigi donemde kizamik hastaliginin eliminasyonu tam
olarak gerceklestirilememis ise de kizamik hastaliginin eli-
minasyonu igin surekli olarak artan asilama oranlarina ula-
sildigi ve bu kapsamda rutin asilamalarin yani sira gesitli as!
kampanyalari yiriitiildigi gériilmektedir. ihtiyaclarin 6nce-
lik siralamasinin belirlenmesinde ve kamusal kaynaklarin
hangi saglik hizmetine ne kadar tahsis edilecedi hususunda
idari makamlarin daha elverisli konumda olduklari dikkate
alindiginda somut olayda anilan dénemde kizamik hastaligi-
nin tamamen yok edilememis olmasinda yetkili makamlara
bir sorumluluk atfedilemeyecegi degerlendirilmistir. Basvuru
formu ve eklerinde, bagvurucularin yasadigi bolgede basvu-
ruya konu olayin meydana geldigi donemde rutin asilamala-
rin yani sira ek bazi dnlemlerin alinmasini gerektirebilecek
bir durumun olduguna ve bu hususta o donemde yetkili olan
kamu makamlarina bildirimde bulunulduguna iliskin bir ka-
yit da mevcut degildir. Bagvurucular da olaylarin meydana
geldigi dénemde, M.N.I. heniiz kizamik hastaligina yakalan-
mamis iken yakin cevrelerinde kizamik hastaligi gorilmesi
Uzerine yetkili kamu makamlarina durumu bildirdigini yahut
kamu makamlarinin durumu bildigini ancak kamu makamla-
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it is concluded that the person’s right to pro-
tect their material and spiritual existence has
been violated. The violation decision for Mu-
rat Aydogdu and Oktay Aydogdu 2018/3285
individual application, the Constitutional
Court, Division 2, June 6th, 2021: “... 46. H.S,,
who was taken into an emergency operation
at the Faculty Hospital on March 4th, 2009,
had applied to Bakirkdy Hospital on February
28th, 2009 with the complaint of vomiting
and nausea. Although intestinal obstruction
was detected at the application date, he was
not taken into operation or directed to anoth-
er hospital for operation. He was kept there for
four days,and then transferred to another hos-
pital the conditions of which were claimed to
be unsuitable. It is understood that although
put forward by the applicants at every stage,
these were not evaluated by the court. In oth-
er words, the court did not determine whether
HS's death after the emergency operation
due to intestinal obstruction in the faculty
hospital (to which he was transferred at his
own request) was effected by the fact that he
had been kept for four days without being tak-
en into operation in the first hospital he had
applied; or whether there was a causal link
between the death event and the process in
question. Therefore, the Court did not use its
ex-officio investigative power to bring these
issues to light,although it was also claimed by
the applicants. The expert report includes the
following statement: ‘The patient’s follow-ups
were implemented properly in the dates from
February 28th to March 3rd 2009. Howev-
er, the lack of any grounding explanations
makes this statement ineffective in bring-
ing the issue to light. It has been concluded
that the claim of delay in question is serious
and needs to be clarified in the context of a
positive obligation regarding the right to
life, since his problem had been identified
in Bakirkdy Hospital on February 28th, 2009,
and later he was taken into emergency oper-
ation at the faculty hospital. 47. According to
this situation, it is understood that in order to
reveal the legal responsibility in the context
of the positive obligations of the state within
the scope of the right to life, a thorough and
careful examination was not carried out at the
level required by Article 17 of the Constitution,
and as a result, the positive obligations of the
state were not duly fulfilled” The violation
decision on Hakan Kamer’s individual appli-
cation 2018/11847, the Constitutional Court,
Division 2, June 16th, 2021: “40.In conclusion,



considering the fact that the hospital admin-
istration is responsible for keeping the patient
file on whether the injection applied was in-
correct, it was concluded that no justification
was presented based on concrete findings and
the objections of the applicant regarding this
were not met. In this case, it was concluded
that the public authorities did not fulfill their
positive obligations in the event that was the
subject of the application”

40. The non-violation decision on Ali Findik
and other’sindividual application 2018/15233,
the Constitutional Court, Division 2, May 18th,
2021. In this decision it is stated that: .. 49.
Although, as applicants claim, the issue of tak-
ing permission before the operation was not
included in the justification note and in the
text of the decision by the court of instance, it
is understood that the decision was approved
after the documents signed by the Chamber
14 of the Council of State were obtained
from the administration and included in the
examination process at the appeal stage. 50.
On the other hand, the expert report which is
the basis for the refusal includes evaluations
on S.F’s treatment, surgery and death process
in detail with the citation of medical docu-
ments, on the presence of S.F’s pre-operative
trauma/fall-related complaints, on the risk
S.F’s operation had, and on the fact that the
practice performed in the hospital is in com-
pliance with the medical rules. It is seen that
the final conclusion was made by taking all
these into account. 51. When the trial process
is considered as a whole, it is seen that the
medical process (the reason for S.F’s illness,
the treatment process, the permission for the
operation, the characterization of the relevant
treatment process, obtaining an expert report,
and obtaining the relevant documents regard-
ing the succession of the operation and death)
is examined with depth and care, as required
by Article 17 of the Constitution” In addition
to the common problems mentioned in para-
graph 19 above regarding consent to the
operation, it is wrong to base the decision on
the documents related to the consent, which
were found to be included in the file at the
appeal stage and objected by the applicants,
and that no violation decision was made in
the application. The non-violation decision
on Abdussemet inalhan and other’s individual
application 2018/35517, the Constitutional
Court, Division 1, January 28th, 2021. In this
decision it is stated that: .. 59. Considering
the aforementioned data, it is seen that al-

rinin gerekli tedbirleri almadigini ileri sirmemistir. Esasinda
bulasici hastaliga iliskin bir vakanin goriilmedigi ve/veya
bir salginin ya da salgin tehlikesinin olmadigi normal du-
rumlarda derece mahkemelerinin kararlarinda da belirtildigi
lizere as! takip sorumlulugunun asil olarak anne ve babalar
izerinde oldugu kabul edilmelidir... 61. Tim bu hususlar bir-
likte degerlendirildiginde somut olayda devletin koruyucu
saglik hizmetleri kapsamindaki yukimliliklerini yerine ge-
tiremedigini sdylemek mimkin degildir. Ayrica dava redde-
dilmis bile olsa bagvurucunun etkili bir yargisal korumadan
yararlanamadigi da soylenemez. 62. Agiklanan gerekgelerle
basvuru konusu olayda kisinin maddi ve manevi varligini
koruma ve gelistirme hakkinin ihlal edilmedigine karar ve-
rilmesi gerekir..” degerlendirmesi yapilmistir. Yaterli asilama
yapilmamasi kamu otoritelerinin sorumlulugunda olan bir
durumdur. Bagvuru konuusu olaylarda idarenin acik ve agir
kusur vardir. Acilan tazminat davasinin reddedilmesi ve ihlal
karari verilmemesi hatalidir. Hatice Calis ve Digerleri birey-
sel basvurusunda 2017/40500 bireysel basvurusunda Ana-
yasa Mahkemesi Birinci Bolumindn 29.09.2020 tarihinde
vermis oldugu ihlal olmadigi karari. Bahsi gegen karara karsi
oy yazan Uye tarafindan “..2. Ogretide ve idari yargi ictihat-
larinda, hizmet kusuru teorisini tamamlayan “gérev kusuru”
nun varligi halinde; idare ajaninin gérevinden kaynaklanan
kusurunun zayif bir bagla olsa dahi idareye atfinin mimkiin
olmasi durumunda idarenin bu gorev kusuru nedeniyle so-
rumlu tutulabilecedi ifade edilmektedir. idarenin “yiikselen
standardl” da dikkate alindiginda, dogumu gergeklestiren
idare ajanlarinin (hekim ve ebelerin) gorevleri nedeniyle
dogan sorumlulugun “gérev kusuru” ilkesi uyarinca idareye
atfi mumkidn olup, derece mahkemelerince bu lazimeye de
riayet edilmedigi ve bir gocugun yasam boyu sakat kalmasi
gibi gerceklesen agir bir kilfetin (zararin) basvurucular lze-
rinde birakildigi goriilmektedir. Bu hususun ise Anayasanin
125/Son maddesi karsisinda kabuliine imkan bulunmamak-
tadir.3. Aciklanan nedenlere; basvurucularin Anayasanin 17.
maddesinde glivence altina alinan kisinin maddi ve manevi
varligini koruma ve gelistirme hakkinin usul ve maddi bo-
yutlari itibariyle ihlal edilmis oldugu kanaatine vardigimdan,
¢ogunlugun aksi yondeki kararina katilmiyorum..” degerlen-
dirmesi yapilmistir.

41.https://www.anayasa.gov.tr/tr/baskan/konusmalar/
anayasa-mahkemesinin-temel-haklar-alanindaki-kararla-
rinin-etkili-sekilde-uygulanmasinin-desteklenmesi-proje-
si-acis-konusmasi/ . Ayrica CommDH(2020)1 / 19 February
2020 / / acl_seccommhr_rw_world_ro Avrupa Konseyi insan
Haklari Komiseri Dunja Mijatovic¢’in 1-5 Temmuz 2019 tarih-
lerinde Turkiye'ye yaptigi ziyarete iliskin rapor “..95. Komi-
ser, Turkiye'deki insan haklari ihlallerine karsi bir ¢are olarak
Anayasa Mahkemesi’ne bireysel basvuru usullnin etkinligi
konusunda su anda sliphe uyandiran birbiriyle baglantili
dort konu oldugunu diisiinmektedir. Bunlar, Anayasa Mahke-
mesinin ciddi insan haklari ihlallerini gidermede gecikmesi,
alt derece mahkemelerinin Anayasa Mahkemesi igtihatlari
karsisindaki son derece sorunlu tutumu, bu durumun Ana-
yasa Mahkemesine yiikledigi olaganustu yik, ve son olarak,
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Anayasa Mahkemesi'nin onceki, Sozlesmeye uyumlu yaklasimindan
ayrildigi gériilen son kararlari... 105. Ozetle, Komiser, birlikte ele
alindiginda insan haklari ihlallerine karsi etkili bir bagvuru yolu
olarak Anayasa Mahkemesi bireysel bagvuru prosedurinin gelece-
gini tehlikeye atacak bir¢ok gelisme oldugunu dislinmektedir. ..”
42.Aligul Alkaya ve Digerleri (2) bireysel bagvurusunda 2016/12506
bireysel basvurusunda Anayasa Mahkemesi Birinci Bolumunin
07.11.2019 tarihinde vermis oldugu ihlal karari. Bahsi gegen ka-
rarda “..68. Sonug olarak Anayasa’nin 36. maddesinde glivence alti-
na alinan adil yargilanma hakki kapsamindaki hakkaniyete uygun
yargilanma hakkina sagladigi glivencelerle bagdasmayacak sekilde
Anayasa Mahkemesinin ihlal kararinin uygulanmamasi nedeniyle
hakkaniyete uygun yargilanma hakkinin ihlal edildigine karar ve-
rilmesi gerekir..” degerlendirmesi yapilmistir. Kadri Enis Berberog-
lu (3) bireysel basvurusunda 2020/32949 bireysel basvurusunda
Anayasa Mahkemesi Genel Kurulunun 21.01.2021 tarihinde vermis
oldugu ihlal karari. Bahsi gecen kararda “..117. Sonug olarak -mah-
kemeye erisim hakkinin sagladigi glivencelerle de bagdasmayacak
sekilde- Anayasa Mahkemesinin ihlal kararinin uygulanmamasi
nedeniyle secilme ve siyasi faaliyette bulunma hakkinin ihlal edil-
digine karar verilmesi gerekir..” sonucuna ulagmistir. Sedat Haspo-
lat (2) bireysel basvurusunda 2020/22495 bireysel basvurusunda
Anayasa Mahkemesi Birinci Bolimunin 15.06.2021 tarihinde ver-
mis oldugu ihlal karari. Bahsi gecen kararda “..59. Somut olayda
Anayasa Mahkemesi miilkiyet hakkina yapilan midahalenin kanuni
dayanaginin bulunup bulunmadigini anayasal bir ilke olan hukuk
devleti 1s1ginda degerlendirmis ve islem tarihinden sonra ylrirlige
giren yikumluluk yukleyici kanunun olaya uygulanmasinin muda-
haleyi kanuni temelden yoksun biraktigi sonucuna ulasmistir. Gore-
vi s0z konusu mudahalenin baskaca bir kanuni temelinin bulunup
bulunmadigini irdelemekten ibaret olan Is Mahkemesinin Yargitay
kararlarina atifla Anayasa Mahkemesinin ulastigi sonucu ¢irltme-
ye calismas! oldukca sasirtici bulunmustur. is Mahkemesinin bu ca-
basinin Anayasa Mahkemesi kararlarinin baglayiciligi ilkesiyle bag-
dasmadigi aciktir (bu konudaki detayli agiklamalar igin bkz. Kadri
Enis Berberoglu (3), B. No: 2020/32949, 21/1/2021, &§§ 82-100)..”
degerlendirmesi yapmistir.

43, Danistay ictihadinda agir kusurdan kusura dogru bir evrim ol-
dugu gozlenmekle birlikte kusursuz sorumluluk kabul edilmemek-
tedir. Akgiil Aydin, idarenin Saglik Hizmetlerinden Dogan Tazmin
Sorumlulugu Ve Danistayin Yeni Yaklasimi, Gazi Universitesi Hukuk
Fakultesi Dergisi C. XX, Y. 2016, Sa. 1.

44, Ceza yargilamalarinin asiri uzun suresi pek cok karardan anla-
silmaktadir. Bu dosyalarin akibeti tarafimizca tespit edilememkte
birlikte zamanasimi nedeniyle dismuis olmalari kuvvetle muhte-
meldir. Yargitay 12. Ceza Dairesi E:2019/10051 K: 2021/5532 sayili
karari; Yargitay 12. Ceza Dairesi E:2020/10537 K:2021/5360 sayi-
L karari; Yargitay 12. Ceza Dairesi E:2021/461 K:2021/3368 sayili
karari; Yargitay 12. Ceza Dairesi E:2019/8075 K:2020/2909 sayili
karari; Yargitay 12. Ceza Dairesi E:2019/5235 K:2020/1973 sayili
karar; Yargitay 12. Ceza Dairesi E:2019/13238 K:2020/234 sayili
karari

45.Yargitay 12. Ceza Dairesi E:2021/1364 K:2021/5173 sayili kara-
ri;Yargitay 12. Ceza Dairesi E:2017/10551 K:2021/177 sayili karart;
Yargitay 12. Ceza Dairesi E:2019/13900 K:2020/5228 sayili karari.
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though the elimination of measles was
not fully achieved when the applicant’s
son M.N.i.was born, constantly increas-
ing vaccination rates were achieved for
the elimination of measles,and in this
context, various vaccination campaigns
were carried out in addition to routine
vaccinations. Considering that the ad-
ministrative authorities are in a more
favorable position in determining the
priority of the needs and in terms of
how much public resource will be al-
located to which health service, it has
been evaluated that no responsibility
can be attributed to the competent
authorities for the fact that measles
was not completely eliminated in the
aforementioned period. There is no re-
cord in the application form and its an-
nexes that there was a situation in the
region the applicants lived at the time
of the incident which may require tak-
ing some additional measures in addi-
tion to routine vaccinations, and that
the public authorities were notified in
this regard at that time. The applicants
did not claim that they had reported
the situation to the public authori-
ties, or that the public authorities had
known about the situation, or that the
public authorities had not taken the
necessary measures at the time of the
events when MN.I. had not yet been
diagnosed with measles and when
there was measles in his close circle.In
fact, it should be accepted that the re-
sponsibility for vaccination follow-up
is primarily on the parents, as stated in
the decisions of the courts of instance,
in normal cases where there is no case
of an infectious disease and/or there is
no epidemic or a danger of epidemic.
... 61. When all these are evaluated
together, it is not possible to say that
the state did not fulfill its obligations
within the scope of preventive health
services in this case. Moreover, even if
the case was rejected, it cannot be said
that the applicant did not benefit from
an effective judicial protection. 62. For
the reasons explained, it should be de-
cided that the person’s right to protect
and develop their material and spir-
itual existence has not been violated
in the event that is the subject of the
application.” Inadequate vaccination is



the responsibility of public authorities. There is a clear and serious error of the administration in the events that
are the subject of the application. It is wrong to reject the claim for compensation and not give a violation decision.
The non-violation decision on Hatice Calig and other’s individual application 2017/40500, the Constitutional Court,
Division 1, September 29th, 2020.1n the decision, it is stated by the member who voted against the aforementioned
decision that “...2. In the doctrine and administrative case-law, in the case of malpractice, which completes the
theory of neglect of duty, it is stated that the administration can be held responsible if it is possible to refer to
the administration even if the error of the administrative agent is weakly connected with it. Considering the ising
standard’ of the administration, the responsibility arising from the duties of the administration agents (physicians
and midwives) who gave birth can be attributed to the administration in accordance with the ‘malpractice’ principle.
It seems that the courts of instance did not comply with this obligation, and the burden (damage) of a lifelong dis-
ability of a child was left on the applicants. It is not possible to accept this issue in the face of the final paragraph of
Article 125 of the Constitution. 3.For the reasons explained; since | have come to the conclusion that the applicants’
right to protect and develop the material and spiritual existence of the person, which is guaranteed in Article 17
of the Constitution, has been violated in terms of its procedural and material dimensions, | do not agree with the
decision of the majority”

41 https://www.anayasa.gov.tr/tr/baskan/konusmalar/anayasa-mahkemesinin-temel-haklar-alanindaki-kararlari-
nin-etkili-sekilde-uygulanmasinin-desteklenmesi-projesi-acis-konusmasi/

In addition, see CommDH(2020)1 / 19 February 2020 / / acl_seccommhr_rw_world_ro, Report on the visit to Turkey,
from 1 to 5July 2019, by Dunja Mijatovic, the Council of Europe Commissioner for Human Rights “...95.The Commis-
sioner thinks that there are currently four interconnected issues casting doubt on the effectiveness of the individual
application procedure to the Constitutional Court as a remedy for human rights violations in Turkey. These concern
the tardiness of the Constitutional Court in remedying serious human rights violations, the lower courts’ highly
problematic attitude vis-a-vis the case-law of the Constitutional Court, the extraordinary burden that this state of
affairs put on the Constitutional Court,and finally recent judgments of the Constitutional Court in which it appears
to be departing from its previous, Convention-compliant approach... 105. In summary, the Commissioner considers
that there are many developments which taken together jeopardize the future of the individual application proce-
dure before the Constitutional Court as an effective remedy for human rights violations..”

4).The violation decision on Aligil Alkaya and other’s individual application 2016/12506, Constitutional Court,
Division 1, November 7th, 2019. In this decision, it is stated that “.. 63. In conclusion, it should be decided that the
right to a fair trial has been violated due to the failure to implement the violation decision of the Constitutional
Court, which is inconsistent with the guarantees it provides to the right to a fair trial within the scope of the right
to a fair trial guaranteed in Article 36 of the Constitution” The violation decision on Kadri Enis Berberoglu’s indi-
vidual application 2020/32949, Plenary Assembly of the Constitutional Court,January 21st, 2021. In this decision,
it is stated that “.. 117.In conclusion, it should be decided that the right to be elected and to engage in political
activities has been violated due to the failure to implement the violation decision of the Constitutional Court,which
is also inconsistent with the guarantees provided by the right of access to the court” The violation decision on Sedat
Haspolat's individual application 2020/22495, Constitutional Court, Division 1,June 15th, 2021. In this decision, it
is stated that “... 59.[i]n the concrete case, the Constitutional Court evaluated whether there was a legal basis for
the interference with the right to property in the light of the state of law, which is a constitutional principle, and
concluded that the application of the obligation-bearing law,which came into force after the date of the transaction,
deprived the intervention of any legal basis. It was found quite surprising that the Labor Court,whose task consisted
of examining whether there was any other legal basis for the intervention in question, tried to refute the conclusion
reached by the Constitutional Court by referring to the Court of Cassation decisions. It is clear that this effort of the
Labor Court is incompatible with the principle of bindingness of the Constitutional Court’s decisions. (For detailed
explanations on this issue, see Kadri Enis Berberoglu (3),B.No: 2020/32949,21/1/2021, 8§ 8§2-100.)"

43.Although it is observed that there is an evolution from gross fault to fault in the case-law of the Council of State,
strict liability is not accepted. Akgiil Aydin, idarenin Saglik Hizmetlerinden Dogan Tazmin Sorumlulugu ve Danistayin
Yeni Yaklagimi [Responsibility for Compensation of the Administration arising from Health Services and the New
Approach of the Council of State], Gazi Universitesi Hukuk Fakiiltesi Dergisi V.XX, Y. 2016,N. 1.

44.The extremely long duration of criminal proceedings is evident from many decisions. The fate of these files can-
not be determined by us, but it is highly probable that they were dropped due to the statute of limitations. Decisions
E:2019/10051 K: 2021/5532,E:2020/10537 K:2021/5360, E:2021/461 K:2021/3368, E:2019/8075 K:2020/2909,
E:2019/5235 K:2020/1973,E:2019/13238 K:2020/234, 12th Criminal Chamber of the Court of Cassation

45, Decision E:2021/1364 K:2021/5173 12th Criminal Chamber of the Court of Cassation, Decision E:2017/10551
K:2021/177 12th Criminal Chamber of the Court of Cassation, Decision E:2019/13900 K:2020/5228 12th Criminal
Chamber of the Court of Cassation DGI Directorate General of Human Rights and Rule of Law
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RULE 9.2 COMMUNICATION ON
PARMAK &BAKIR AND ILETMIS CASES

DGl Directorate General of Human Rights and
Rule of Law

Department for the Execution of Judgments of
the ECtHR

F-67075 Strasbourg Cedex FRANCE

Email: DGI-Execution@coe.int

01.02.2022
COMMUNICATION

In accordance with Rule 9.2.of the Rules of the
Committee of Ministers regarding the super-
vision of the execution of judgments and of
terms of friendly settlements by Life Memory
Freedom Association

in Iletmis v. Turkey
(Application no.29871/96)

1.INTRODUCTION

1. The present Rule 9.2 submission concerns
general measures and updated information
concerning the following case: Iletmis v. Tur-
key (Application no. 29871/96). Insofar as the
information contained in this submission is
relevant for the case of Parmak and Bakir v.
Turkey (22429/07),we also ask that it be taken
into account for the implementation monitor-
ing of that case.

2. Life Memory Freedom Association is a
non-governmental organization working in
the field of human rights. The Association
made applications to the Constitutional Court
and the European Court of Human Rights re-
garding restrictions to the freedom of expres-
sion. Among the members of the Association
are lawyers who have experience in human
rights cases and academics who are special-
ized in human rights law and other related
legislations.!

2.CASE DESCRIPTION

3.The case concerns a violation of the appli-
cant’s right to his private life on account of the
confiscation of his passport throughout the
criminal proceedings against him (violation
of Article 8).

The Court held that the longer the proceed-

PARMAK &BAKIR VE ILETMI$ DAVALARI
KURAL 9.2 BILDIiRIMI

DGl insan Haklari ve Hukukun Ustiinliigi
Genel Mudurlugu

AIHM Kararlarinin icrasi Dairesi

F-67075 Strasbourg Cedex FRANSA
Email: DGI-Execution@coe.int

29.11.2021

Kararlarin icrasinin ve dostane ¢6zim kosullarinin dev-
let tarafindan denetlenmesine iliskin Bakanlar Komi-
tesi Kural 9.2 uyarinca Yasam Bellek Ozgiirliik Dernegi
tarafindan iletmis - Tuirkiye (Basvuru no.29871/96) ve
on tekrarlayan dava i¢in hazirlanmis bildirim.

1.GIRIS

1. Bu Kural 9.2 bildirimi, iletmis - Tiirkiye (Bagvuru no.
29871/96) davasina iliskin genel tedbirler ve glincel-
lenmis bilgilerle ilgilidir. Bu bildirimde yer alan bilgi-
ler Parmak ve Bakir - Tirkiye (22429/07) davasiyla ilgi-
li oldugundan, bu davanin uygulanmasinin izlenmesi
icin de dikkate alinmasini arz ediyoruz.

2. Yasam Bellegi Ozgurlik Dernegi insan haklari ala-
ninda calisan bir sivil toplum kurulusudur. Dernek,
ifade ozgurligune getirilen kisitlamalarla ilgili olarak
Anayasa Mahkemesine ve Avrupa insan Haklari Mah-
kemesi'ne basvuruda bulunur. Dernek uyeleri arasinda
benzer davalarda deneyim sahibi avukatlar ile sivil hu-
kuk ve ilgili diger mevzuat konularinda uzmanlasmis
akademisyenler bulunmaktadir.!

2.DAVANIN TANIMI

3. Dava, aleyhindeki ceza yargilamasi sirasinda pasa-
portuna el konulmasi nedeniyle basvuranin 6zel ha-
yati hakkinin ihlal edilmesiyle ilgilidir (8. maddenin
ihlali).

Mahkeme, herhangi bir ilerleme kaydedilmeden yar-
gilamalar ne kadar uzun surerse, pasaporta el konul-
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masinin megruiyetinin azaldigina karar vermistir. Ayni
sekilde, zaman gectikce, basvuranin ozel hayatina
saygl hakki, ulusal guvenligin ve sucun énlenmesinin
zorunluluklarindan giderek daha fazla agir basmistir
(kararin 47. maddesi).

3.iLGILI GUNCEL GELISMELER
3.1.ADLI KONTROL UYGULAMA SURELERI

4. Hukumet gorusunin 15. ve devam eden paragrafla-
rinda yurt disina ¢ikisin yasaklanmasinin 5271 sayili
Kanunun 109. maddesinin 9 fikrasinin bendinden ye-
niden duzenlendigini ve yurt disi ¢ikis yasagi ile ilgili
sorunlarin ¢ozuldugu bildirilmekte ve dava dosyasinin
kapatilmasi talep edilmektedir. Bu bildirimin aksine
olarak bir ceza yargilamasi ile iliskili olarak ya da ol-
mayarak vatandaslarin yurt digina cikislari ile ilgili agir
sorunlar, keyfi uygulamalar o6zellikle yargisal olanlar
da dahil olmak iizere devam etmektedir. Pasaporta el
konulmasi, fiili seyahat yasaklari i¢in kullanilmistir ve
bu tedbir, mahkeme karari olmaksizin keyfi bir tedbir
olarak kullanilabilmektedir.

5. Hukumet gorist 20.05.2021 tarihinde sunulmus
olup,14.07.2021 tarih ve 31541 sayili Resmi Gazete'de
yayinlanan 7331 sayili Kanunun 17. maddesi ile 5271
sayill Kanuna eklenen, ve 01.01.2022 tarihinden iti-
baren uygulanmaya baslamis olan Adli kontrol altin-
da gececek sure basligini tasiyan 110/A maddesinde
“(1) Agir ceza mahkemesinin gérevine girmeyen isler-
de adli kontrol siresi en cok iki yildir. Ancak bu sure,
zorunlu hallerde gerekgesi gosterilerek bir yil daha
uzatilabilir. (2) Agir ceza mahkemesinin gorevine gi-
ren islerde, adli kontrol suresi en ¢ok Ug¢ yildir. Bu sure,
zorunlu hallerde, gerekgesi gosterilerek uzatilabilir;
uzatma suresi toplam Ug yili, Turk Ceza Kanununun
ikinci Kitap Dérdiincii Kisim Dérdiincii, Besinci, Altin-
1 ve Yedinci Boluminde tanimlanan suclar ile Terorle
Muicadele Kanunu kapsamina giren suclarda dort yili
gecemez. (3) Bu maddede ongorilen adli kontrol su-
releri, cocuklar bakimindan yari oraninda uygulanir”
dizenlemesi yapilmistir.
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ings went on without any progress being
made, the less compelling the legitimate aim
of the confiscation became. Likewise, with the
passing of time, the applicant’s right to respect
for his private life increasingly outweighed
the imperatives of national security and the
prevention of crime (847 of the judgment).

3. RECENT DEVELOPMENTS AND
GENERAL MEASURES

3.1.TIME LIMITS FOR APPLICATION OF
JUDICIAL CONTROL

4.1n the 15th and following paragraphs of the
Government’s opinion, it is stated that the ban
on leaving the country has been reformulated
by the subparagraph of the 9th paragraph of
Article 109 of the Law No. 5271, and that the
problems related to the ban on leaving the
country have been resolved, thus requesting
that the supervision of the execution of this
case is ended. Contrary to this statement, seri-
ous problems and arbitrary practices, especial-
ly judicial ones,regarding the travel of citizens
to abroad, in connection with a criminal pro-
cedure or not, continue. Passport confiscation
has been used to create de facto travel bans,
and the measure can be used as an arbitrary
measure without the judgement of a court.

5. Article 110/A with the title “Time under ju-
dicial control” (which was added to the Law
No. 5271 (Code of Criminal Procedure) with
Article 17 of the Law No. 7331 published in
the Official Gazette no 31541 on July 14th,
2021, after the government’s action report
of 20 May 2021 states that “(1) For matters
that do not fall under the jurisdiction of the
assize court, the maximum period of judicial
control is two years. However, this period may
be extended for one more year by showing the
reason in compulsory cases. (2) In matters that
fall under the jurisdiction of the assize court,
the duration of judicial control is three years
at the most. This period may be extended in
obligatory cases by showing the reason; the
extension period cannot exceed three years
in total, and four years for the crimes defined
in the Second Book, Fourth Part, Fourth, Fifth,
Sixth and Seventh Chapters of the Turkish Pe-
nal Code and crimes falling within the scope
of the Anti-Terror Law. (3) Judicial control pe-
riods anticipated in this article are applied at
half rate for children’.



6. The periods foreseen for the application of
judicial control in Article 110/A added to the
Law No. 5271 are very long. In the text of the
article, the period for judicial control, especial-
ly in the second paragraph, is six years in total,
three years for judicial control and three years
for the extension. On the other hand, for the
crimes listed in the second paragraph of the
text of the article, the duration of judicial con-
trol is three years and the extension period is
four years, for a total of seven years. Although
it is a positive development to impose a time
limit on judicial control, it is certain that ex-
cessively long periods will lead to new viola-
tions. Legal amendments should be made to
shorten these periods. Furhermore, the new
regulation in Article 110/A is related to travel
bans as decided by criminal courts and not to
administrative passport confiscations. There-
fore, the victims whose passports have been
confiscated by the administration have no
chance to use this article of the law as a basis
to their requests or lawsuits.

3.2.STATISTICAL DATA

7. Statistical information on judicial control
decisions in connection with a criminal in-
vestigation or prosecution and, in this con-
text, the ban on leaving the country, are not
shared with the public. We estimate that tens
of thousands of judicial control decisions
were made, especially after the coup attempt
in 2016. Since the data on this subject is not
shared with the public, the quantitative size
of the problem cannot be evaluated in an ap-
propriate way. Statistical information about
passport confiscation decisions and travel
ban decisions should be collected and made
accessible to the public.?

3.3.INEFFECTIVE JUDICIAL CONTROL

8. Judicial control decisions without a reason
or without sufficient justification are frequent
in practice. In the judgement of the Constitu-
tional Court, First Section, for the individual
application no.2016/50822 dated September
07th, 20213, it is stated that:

“..61. In this context, with the protection
measure in the form of a ban on leaving the
country, the applicant’s right to respect for pri-
vate life was violated. Although the applicant
brought his complaints and objections to the
investigating authorities, the investigation

6.5271 sayili Kanuna eklenen 110/A maddesinde adli
kontrol uygulamasi i¢in ongorulen slreler ¢ok uzun-
dur. Madde metninde, 6zellikle ikinci fikrada yer alan
adli kontrol siiresi, adli kontrol icin ii¢ yil ve uzatma
icin ii¢ yil olmak iizere toplam alt:1 yildir. Ote yandan
madde metninin ikinci fikrasinda sayilan suglar icin
adli kontrol siiresi li¢ yil, uzatma siiresi dort yil olmak
lizere toplam yedi yildir. Adli kontrole siire sinirlamasi
getirilmesi olumlu bir gelisme olmakla birlikte, asiri
uzun siirelerin yeni ihlallere yol acacagi kesindir. Bu
suirelerin kisaltilmasi igin yasal degisiklikler yapilma-
lidir. Ayrica 110/A maddesindeki yeni diizenleme, idari
pasaporta el konulmasina degil, ceza mahkemeleri-
nin kararlastirdigi seyahat yasaklarina iligkindir. Bu
nedenle pasaportlarina idare tarafindan el konulan
magdurlarin kanunun bu maddesini taleplerine veya
davalarina dayanak olarak kullanma sanslari bulun-
mamaktadir.

3.2.ISTATISTIKSEL VERILER

7.Bir ceza sorusturmasi ya da kovusturmasi ile baglan-
tili olarak adli kontrol kararlari ve bu kapsamda yurt
disi cikis yasag ile ilgili istatistiki bilgiler kamuoyu
ile paylagilmamaktadir. Ozellikle 2016 yilinda gercek-
lesen darbe girisiminin ardindan onbinlerce yurt disi
cikis yasagi adli kontrol karari uygulandigini tahmin
etmekteyiz. Bu konudaki veriler kamuoyu ile paylasil-
madigindan sorunun niceliksel biiyiikliigii saglikli bir
sekilde degerlendirilememektedir.Pasaporta el konma
ve seyahat yasagi kararlan ile ilgili istatistiki bilgiler
toplanmali ve kamuya acik hale getirilmelidir.?

3.3.ETKiN OLMAYAN ADLi KONTROL

8. Gerekcesiz ya da yeterli gerekce icermeyen yurt
disi ¢ikis yasagi adli kontrol kararlarina uygulamada
siklikla rastlanmaktadir. Anayasa Mahkemesi Birinci
Bolimiinin 07.09.2021 tarih ve 2016/50822 bireysel
basvuru sayili kararinda®; “61. Bu baglamda basvuru-
cu hakkinda tatbik edilen yurt disina ¢ikis yasagi sek-
lindeki koruma tedbiri ile bagvurucunun 6zel hayata
saygl hakkina miidahale edilmis, basvurucu sikayet ve
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itirazlarini sorusturma makamlarina tasimis, buna kar-
sin sorusturma ve yargilama makamlari ilgili ve yeterli
bir degerlendirme yapmaksizin bagvurucunun taleple-
rini reddetmistir. Bagvurucu, koruma tedbiri hakkinda
yukarida belirtilen usule iliskin glvencelerden makul
olmayan bir sure ve dngorilemez bir sekilde yararlan-
dirilmamis, boylelikle yurt disi ¢ikis yasagi tedbirinin
sonuclari bakimindan orantili olarak uygulanmadigi
kanaatine varilmistir; tespiti yapilmistir.

Anayasa Mahkemesi ¢ok isabetli bir sekilde uygulama-
da yaygin olarak goriilen gerekgesiz, celiskili gerekgeli
yurt disi cikis yasagi adli kontroliiniin siiresi de dik-
kate alindiginda 6zel hayata saygi hakkini ihlal etti-
gi sonucuna ulagmistir.* Anayasa Mahkemesi oniinde
benzer nitelikte ka¢ bagvuru oldugu ya da kag karar
verildigi bilinmemektedir. Tespit edilebilen konu ile
dogrudan ilgili tek karar yukarida alintilanan karar-
dir. Ote yandan Anayasa Mahkemesi'ne 2016 yilinda
basvuru yapildigi ve Anayasa Mahkemesi tarafindan
2021 yili icerisinde karar verildigi goz oniinde bulun-
durulmalidir. Anayasa Mahkemesi yaklasik 5 yil siiren
bir siire sonunda ihlal karari vermistir. Anayasa Mah-
kemesi karari yargilama siiresi bakimindan degerlen-
dirildiginde etkili bir i¢ hukuk yolu oldugu sdylenemez.
Daha acik bir deyisle mevcut ictihatlar kapsaminda bir
ceza sorusturmasi ya da kovusturmasi ile baglantili
olarak uygulanan yurtdisi ¢ikis yasagi adli kontroliine
karsi etkili koruma saglayan bir i¢ hukuk yolu bulun-
mamaktadir.

9.Son olarak bir ceza sorusturmasi ya da kovusturmasi
ile baglantili olmayan durumlarda dahi, hakim kara-
ri da olmaksizin idari islemler ile pasaportlarin iptal
edildigi ya da pasaport verilmedigi gorulmektedir. Bir
davada davaci, yurtdigindaki bir fon tarafindan destek-
lenen bir Baris Akademisyeni’dir. Pasaport basvurusu
reddedilmistir. Bu tur bir islem aleyhine acilan dava
Eskisehir 1. idare Mahkemesinin 17.04.2018 tarih
ve E:2017/755 K:2018/297 sayili karari ile reddedil-
mistir.> Bu karar aleyhine yapilan istinaf basvurusu
Ankara Bodlge idare Mahkemesi 10. idari Dava Dai-
resinin 19.09.2018 tarih ve E:2018/757 K:2018/862
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and trial authorities rejected the applicant’s
demands without a relevant and adequate
assessment. The applicant could not benefit
from the above-mentioned procedural safe-
guards for an unreasonable period of time
and in an unpredictable manner, thus, it was
concluded that the ban on leaving the country
was not applied proportionally in terms of its
results..”

The Constitutional Court has concluded that
the ban on leaving the country, and the du-
ration of judicial control, with unjustified and
contradictory reasons, which is common in
practice, violates the right to respect for pri-
vate life.* The number of applications of a sim-
ilar nature or decisions made by the Constitu-
tional Court on similar matters is not known.
The only decision directly related to the mat-
ter that can be identified is the one quoted
above. On the other hand, it should be noted
that the date of application is 2016 and that
of decision made by the Constitutional Court
is 2021. The Constitutional Court delivered a
violation decision after 5 years. When the de-
cision of the Constitutional Court is evaluated
in terms of the duration of the trial, it cannot
be said to have been an effective domestic
remedy. There is no domestic remedy that
provides effective protection against the ban
on leaving the country as a judicial control
measure applied in connection with a criminal
investigation or prosecution.

9.Finally, even in cases not related to a crimi-
nal investigation or prosecution, it is seen that,
through administrative proceedings without a
judge’s decision, passports are canceled or
authorities refuse to issue them. In one case,
the plaintiff was an Academic for Peace who
was supported by a fund abroad. Her passport
application was denied. A lawsuit brought
against such a procedure was rejected by
the Eskisehir 1st Administrative Court’s deci-
sion no: E:2017/755 K:2018/297, dated April
17th, 2018 The appeal application against
this decision was definitively rejected by the
decision of the 10th Administrative Case Divi-
sion of Ankara Regional Administrative Court,
no: E:2018/757 K:2018/862, dated Septem-
ber 19th, 2018 In the individual application
against this decision to the Constitutional
Court, no: 2018/32446 in 2018, no decision
has been made yet.

In the judgement of the Plenary Assembly of
the Constitutional Court dated October 27th,



2021 and numbered 2018/32475, it is stated
that:

“...69.... In this case, it is understood that the
violation of the applicant’s right to respect for
private life resulted in their prevention from
working abroad by not being given a pass-
port. This continued for an indefinite period,
and the re-evaluation set forth in the Law No.
7188 was not an effective way to eliminate
the victimization in this context. In this case,
this measure, which is solely an administrative
action against the applicant who does not
have an investigation or prosecution and a
court decision that will prevent him from leav-
ing the country,cannot be considered as a nec-
essary and appropriate measure to be taken
for a long time in a democratic society, taking
into account the close professional ties of the
applicant with the country he wants to go to”

However, in the decision of the Plenary As-
sembly of the Constitutional Court for the
individual application no: 2018/36451, dated
October 27th, 2021, it is stated that:

“...77.In addition, it was seen that the adminis-
trative proceedings regarding the cancellation
of the passport and the rejection of the pass-
port request were carried out for the same
reason and under the same legislation during
the State of Emergency,and the allegations of
the applicant focused on the reason for these
administrative actions, and the applicant did
not provide explanations and documents re-
garding the next process. It is understood that
the court reached a conclusion by considering
the relevant legislation, the findings of the ad-
ministration’s response, the conditions of the
state of emergency and the aforementioned
measure being a convenient way to ensure
public order and security in the context of
combating terrorist organizations. In this re-
spect, it was considered that the cancellation
of the applicant’s passport was a precaution to
the extent required by the State of Emergency
conditions.

78.Therefore, it has been concluded that this
interference with the applicant’s right to re-
spect for private life, contrary to the guaran-
tees in Articles 13 and 20 of the Constitution,
complies with the criteria in Article 15 of the
Constitution, which regulates the suspension
and restriction of the use of fundamental

sayili karari ile kesin olarak reddedilmistir. Bu karar
aleyhine 2018 yilinda Anayasa Mahkemesine yapilan
2018/32446 numarali bireysel basvuruda halen bir ka-
rar verilmemistir.

Anayasa Mahkemesi Genel Kurulu 27.10.2021 tarih ve
2018/32475 bireysel basvuru sayili kararinda; “..69...
Bu durumda pasaport verilmeyerek yurt disinda calis-
ma imkani da engellenen basvurucunun 6zel hayata
saygl hakkina yapilan mudahalenin belirsiz bir sure
devam ettirilmesine sebep olundugu ve 7188 sayili
Kanun’daki 6ngoriilen yeniden degerlendirmenin bu
baglamda madduriyeti gidermede etkili bir yol olma-
dig1 anlasilmaktadir. Bu halde hakkinda yurt disina ¢i-
kisa engel olusturacak sorusturma ya da kovusturma
ile mahkeme karari olmayan basvurucuya yonelik sa-
dece bir idari isleme dayanan tedbirin -basvurucunun
gitmek istedigi ulke ile olan siki mesleki baglari da go-
zetildiginde- uzun sure uygulanmasinin demokratik bir
toplumda alinmasi zorunlu ve 6l¢ili bir tedbir oldugu
soylenemez..” degerlendirmesi yapilmistir.

Ancak Anayasa Mahkemesi Genel Kurulu 27.10.2021
tarih ve 2018/36451 bireysel basvuru sayili kararinda;
‘... 77.Bunun yaninda pasaportun iptal edilmesi ve pa-
saport talebinin reddine iliskin idari islemlerin OHAL
surecinde ayni nedene ve ayni mevzuata bagli olarak
gergeklestirildigi, basvurucunun iddialarinin da bu
idari islemlerin nedenine yogunlastigi, basvurucunun
sonraki suregle ilgili agiklama ve belge sunmadigi go-
rulmustur. Mahkemenin de ilgili mevzuati, idarenin ce-
vabindaki tespitleri, OHAL sartlarini ve anilan tedbirin
teror orgutleriyle micadele baglaminda kamu dizeni
ve guvenligini saglamada elverisli bir yol oldugu hu-
suslarini gozeterek bir sonuca ulastigi anlasilmaktadir.
Bu itibarla basvurucunun pasaportunun iptal edilme-
sinin OHAL kosullarinda durumun gerektirdigi 6l¢tide
bir tedbir oldugu degerlendirilmistir... 78. Dolayisiyla
basvurucunun 6zel hayata saygi hakkina yonelik Ana-
yasa’nin 13.ve 20. maddelerinde yer alan glivencelere
aykiri bu midahalenin OHAL doneminde temel hak ve
ozgurliklerin kullaniminin durdurulmasini ve sinirlan-
dirilmasini dizenleyen Anayasa’nin 15. maddesindeki
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olgltlere uygun oldugu sonucuna varilmistir. 79. Agik-
lanan gerekgelerle -Anayasa’nin 15. maddesiyle birlik-
te degerlendirildiginde- bagvurucunun Anayasa’nin 20.
maddesinde guvence altina alinan dzel hayata saygi
hakkinin ihlal edilmedigine karar verilmesi gerekir..”
degerledirmesi yapmistir.

Karara karsi oy yazan bir lye “...18. Dolayisiyla derece
mahkemesi kararinda basvurucunun hangi pozisyonu
veya eylemlerinin yurt disina ¢ikis baglaminda devle-
tin milli guvenligi icin tehdit olusturdugu ve dolayisiy-
la buradan hareketle umumi pasaportunun iptaline ve
yeni pasaport talebinin reddine yol a¢tigi hususlarinda
bir degerlendirme yer almamis olmasi basvurucu ile
ilgili tesis edilen islemin incelendigi yarg: kararinda-
ki onemli eksiklikler olarak géze carpmaktadir. iste bu
nedenle bu hususlarin karsilanmamis olmasi somut
olarak bagvurucunun o6zel hayati baglaminda ciddi
sorunlari giindeme getirmektedir... 21. Ote yandan
basvurucunun pasaportunun muhafaza altina alindigi
tarihten bireysel basvurunun incelendigi tarihe kadar
gecen slre boyunca bahse konu idari islemlerin daya-
nagi olarak gosterilen ceza sorusturmasi baglaminda
pasaportun iptali nedenlerinin devam edip etmedigi
konusunda da bir degerlendirme yapilmadigi, bagvu-
rucunun yurt disina ¢ikis yasagi ile ilgili bir mahkeme
karari bulunup bulunmadigina dair bir bilgiye de rast-
lanilmadigr goze carpmaktadir.... 24. Yukarida sirala-
nan gerekgelerle basvurucunun Anayasa’nin 15. mad-
desiyle birlikte degerlendirildiginde Anayasa’nin 20.
maddesinde duzenlenen 6zel hayata saygi hakkinin
ihlal edilmedigi seklindeki Mahkememiz ¢cogunluk go-
rustine katilmamaktayim.”” degerlendirmesi yapmistir.

10. Anayasa Mahkemesi'nin ictihatlar tutarli degildir.
Yukaridaki davalarin her ikisinde de basvurular Anaya-
sa’nin 15. maddesine iliskin olmasina ragmen sartlar
benzer ve hukuki zemin ayni olmasina ragmen nihai
kararlar alinmamigtir. Anayasa Mahkemesi kararlari
ictihat tutarliligi acisindan degerlendirildiginde etkili
bir i¢ hukuk yolu oldugu sdylenemez. 21 Temmuz 2016
ile 18 Temmuz 2018 tarihleri arasinda OHAL yiiriirliik-
tedir. Anayasa Mahkemesi bu donemde pasaporta el
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rights and freedoms during the State of Emer-
gency.

79.For the reasons explained - when evaluat-
ed together with Article 15 of the Constitution
-it should be decided that the applicant’s right
to respect for private life, which is guaranteed
in Article 20 of the Constitution, has not been
violated”

A court member who voted against the deci-
sion stated that: “Therefore, since there is no
evaluation in the decision of the court of in-
stance about which position or actions of the
applicant pose a threat to the national securi-
ty of the state in the context of going abroad
and therefore lead to the cancellation of his
passport and the rejection of a new passport
request, there are important deficiencies in
the judicial decision. Since these deficiencies
have not been resolved, serious problems in
the context of the private life of the applicant
raise.... 21.0n the other hand, during the peri-
od from the date the applicant’s passport was
confiscated to the date of examination of the
individual application, it was not evaluated
whether the reasons for the cancellation of
the passport continued in the context of the
criminal investigation, which was shown as
the basis of the administrative proceedings in
question, and whether there was a court deci-
sion regarding the applicant’s ban on leaving
the country. It is noteworthy that there is no
information about it. For the reasons listed
above, when evaluated together with Article
15 of the Constitution, | do not agree with the
majority opinion of our Court that the right to
respect for private life requlated in Article 20
of the Constitution is not violated”

10.The case-law of the Constitutional Court is
not consistent. Although in both of the cases
above, the applications concerned Article 15
of the Constitution, the circumstances were
similar, and the legal basis was the same, the
final decisions were not. When the decisions
of the Constitutional Court are evaluated in
terms of the consistency of the case-law, it
cannot be said that it is an effective domes-
tic remedy. Between the dates July 21st, 2016
and July 18th, 2018, the State of Emergency
was in force. The Constitutional Court did not
make any decisions on passport confiscation
in this period. The first judgement after this
period was in 2021. The judgements of the
Court have been inconsistent since then.



There are cases that the Constitutional Court
makes inconsistent decisions on similar cases
(2018/32475 and 2018/36451) on the very
same day. Effective judicial protection should
be provided against practices without justifi-
cation or those with insufficient justification
and recommendations.

4.CONCLUSION AND
RECOMMENDATIONS

11.The problems dealt with in the iletmis case
still continue. The problems are structural and
also exist even at the level of the Constitu-
tional Court. The continuity of these problems
increases the possibility of adversely affecting
judicial activities in the future. Similar viola-
tions in the future are inevitable in this way.

12.Given the seriousness of the issue and the
fact that it is a long standing and recurring
issue, pending since 2006, we respectfully re-
quest the Committee of Ministers to supervise
the implementation of this case under en-
hanced procedure, and to request the Turkish
authorities to:

» Collect, provide and publish statistical data
on measures concerning travel bans and pass-
port confiscations.

» Take measures to shorten the periods fore-
seen for the application of judicial control

measures in Article 110/A added to Law No.

5271.
» Take measures to ensure effective judicial
reviews against arbitrary or unlawful practices
concerning travel bans and passport confisca-
tions.

konulmasina iliskin herhangi bir karar vermemistir. Bu
siireden sonraki ilk karar 2021 yilinda verilmistir. Mah-
kemenin kararlari o zamandan beri tutarsizdir. Anaya-
sa Mahkemesi’nin benzer davalarda (2018/32475 ve
2018/36451) ayni giin icinde celiskili kararlar verdigi
davalar mevcuttur. Gerekgesiz veya yetersiz gerekce ve
tavsiye iceren uygulamalara karsi etkin yargisal koru-
ma saglanmalidir.

4.SONUG VE ONERILER

11. iletmis davasinda ele alinan sorunlar devam et-
mektedir. Sorunlar yapisaldir ve Anayasa Mahkemesi
duzeyinde bile mevcuttur. Bu sorunlarin surekliligi,
gelecekte yargi faaliyetlerini olumsuz etkileme olasili-
dini artirmaktadir. Gelecekte benzer ihlaller bu sekilde
kacinilmazdir.

12. Sorunun ciddiyeti ve uzun slredir devam eden ve
yinelenen bir konu oldugu ve 2006’dan beri bekle-
mede oldugu gergedi goz onune alindiginda, Bakan-
lar Komitesi’'nden bu davanin genisletilmis prosedur
kapsaminda uygulanmasini denetlemesini ve Turk ma-
kamlarindan sunlari talep etmesini dneririz:

* Seyahat yasaklari ve pasaporta el konulmasi ile ilgili
tedbirler hakkinda istatistiksel veriler toplanmali ve
yayinlanmalidir.

* 5271 sayili Kanuna eklenen 110/A maddesinde adli
kontrol tedbirlerinin uygulanmasi i¢in 6ngorulen sure-
lerin kisaltilmasina yonelik tedbirler alinmalidir.

* Seyahat yasaklari ve pasaport musaderelerine iliskin
keyfi veya hukuka aykiri uygulamalara karsi etkin yargi
denetiminin saglanmasina yonelik tedbirler alinmali-
dir.
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NOTLAR

1. https://yasambellekozgurluk.org/

2. Barig Akademisyenleri'nin haklarinin ihlal edilmesiyle ilgi-
li rapora bakiniz: https://tihvakademi.org/
wp-content/uploads/2020/11/BAK_Guncel Durum_Rapo-
ru_Kasim_2020.pdf

3. Anayasa Mahkemesinin Birinci Bolumd'nin 2016/50822
nolu bireysel basvuruya iliskin 7 Eyliil 2021 tarihli karari.

4. Ayrica beraat karari verilen saniklar ile ilgili yurt disi ¢ikis
yasagi adli kontrol kararlari kaldirilmamakta, beraat karari
verilmesine ragmen yurt disi ¢ikis yasagi adli kontrol ka-
rarlarinin kaldirilmasinda kararin kesinlesmesi aranmak-
tadir. Ornegin Eskisehir 4. Agir Ceza Mahkemesi E:2018/90
K:2018/211 sayili karari, Eskisehir 2. Agir Ceza Mahkemesi
E:2018/200 K:2019/203 sayili karari.

5. Eskisehir 1. idare Mahkemesinin 17.04.2018 tarih ve
E:2017/755 K:2018/297 sayili karari

6. Ankara Bolge idare Mahkemesi 10. idari Dava Dairesinin
19.09.2018 tarih ve E:2018/757 K:2018/862 sayili karari.
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NOTES

1. See the web page of the Association:
https://yasambellekozgurluk.org/

2.See the report on the violations concerning
the rights of Academics for Peace: https://tih-
vakademi.org/wp-content/uploads/2020/11/
BAK_Guncel_Durum_Raporu_Kasim_2020.pdf
3. The judgement of Constitutional Court,
First Section, for the individual application no.
2016/50822 dated September 07th, 2021.

4. Moreover, the judicial control decisions in
the form of ban on leaving the country for the
defendants who were acquitted are not lifted,
and the finalization of the acquittal decision
is required. See the following cases: Eskisehir
Fourth Assize Court, Decision no: E:2018/90
K:2018/211 (Annex 2),Eskisehir Second Assize
Court, Decision no: E:2018/200 K:2019/203.
5.The decision of Eskisehir 1st Administrative
Court’s, no: E:2017/755 K:2018/297, dated
April 17th, 2018.

6. The decision of the 10th Administrative
Case Division of Ankara Regional Administra-
tive Court, no: E:2018/757 K:2018/862, dated
September 19th, 2018.









RULE 9.2 COMMUNICATION ON
MEHMET RESIT ARSLAN AND
ORHAN BINGOL CASE

DGl Directorate General of Human Rights and
Rule of Law

Department for the Execution of Judgments of
the ECtHR

F-67075 Strasbourg Cedex FRANCE

Email: DGI-Execution@coe.int

15.04.2022
COMMUNICATION

In accordance with Rule 9.2.of the Rules of the
Committee of Ministers regarding the super-
vision of the execution of judgments and of
terms of friendly settlements by Life Memory
Freedom Association in Mehmet Resit Arslan
and Orhan Bing6l v. Turkey (Application no.
(47121/06) (13988/07) (34750/07))

1.INTRODUCTION

1. The present Rule 9.2 communication con-
cerns general measures and updated informa-
tion concerning the following cases: Mehmet
Resit Arslan and Orhan Bingdl v. Turkey (Appli-
cation no.(47121/06) (13988/07) (34750/07)).

2. Life Memory Freedom Association is a
non-governmental organization working in
the field of human rights. The Association
made applications to the Constitutional Court
and the European Court of Human Rights re-
garding restrictions to the freedom of expres-
sion. Among the members of the Association
are lawyers who have experience in human
rights cases and academics who are special-
ized in human rights law and other related
legislations. Life Memory Freedom Association
was established as an organization exclusive-
ly focusing on the rights to education,and or-
ganized courses for poor children who could
not access educational means. Its activities
also included press conferences on the pris-
oners’ rights and conditions.*

MEHMET RESIT ARSLAN VE ORHAN BiNGOL
DAVALARI KURAL 9.2 BILDIRIMi

DGl insan Haklari ve Hukukun Ustiinliigi
Genel Mudurlugu

AIHM Kararlarinin icrasi Dairesi

F-67075 Strasbourg Cedex FRANSA
Email: DGI-Execution@coe.int

15.04.2021

Kararlarin icrasinin ve dostane ¢dzim kosullarinin
devlet tarafindan denetlenmesine iliskin Bakanlar Ko-
mitesi Kural 9.2 uyarinca Yasam Bellek Ozqgurliik Der-
negi tarafindan Mehmet Resit Arslan ve Orhan Bingol
(47121/06) (13988/07) (34750/07) davalari i¢in hazir-
lanmis bildirim.

1.GIRIS

1. Bu Kural 9.2 Bildirimi, Mehmet Resit Arslan ve Or-
han Bingdl - Tirkiye davasina (47121/06, 13988/07,
34750/07) dair genel tedbirleri ve guncel bilgileri
icermektedir.

2. Yasam Bellegi Ozgirliik Dernegi insan haklari ala-
ninda ¢alisan bir sivil toplum kurulusudur. Dernek,
ifade 0zgurlugune getirilen kisitlamalarla ilgili olarak
Anayasa Mahkemesine ve Avrupa insan Haklari Mah-
kemesine basvuruda bulunur. Dernek tyeleri arasinda
benzer davalarda deneyim sahibi avukatlar ile sivil hu-
kuk ve ilgili diger mevzuat konularinda uzmanlasmis
akademisyenler bulunmaktadir. Yasam Bellegi Ozgur-
Lik Dernegi, egitim haklarina odaklanan bir kurulus
olarak kurulmus ve egitim olanaklarina ulasamayan
yoksul cocuklar icin kurslar dizenlemistir. Faaliyetle-
ri arasinda mahkumlarin haklari ve kosullari hakkinda
basin toplantilari da yer almaktadir.®

2.DAVANIN TANIMI

3. Dava, hikidmli mahpuslarin egitimlerine devam et-
melerine izin veren mevcut mevzuata ragmen, 2006
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yilinda yiksek 6grenimlerini stirdirmek icin basvuran
mahkumlarin bilgisayar kullanamamalari veya inter-
nete erisememeleri nedeniyle egitim hakkinin ihlaline
iliskindir.

Mahkeme, ulusal mahkemelerin glvenlik risklerine
iliskin ayrintili bir analiz yapmadiklarini ve hem s6z
konusu cesitli ¢ikarlari tartmadiklarini hem de idare-
nin herhangi bir yetkisini kétlye kullanmalarini onle-
me gorevlerini yerine getirmediklerini tespit etmistir.
Yetkililerin cezaevlerinde surekli egitime iliskin ka-
nunla tesis edilen haklari reddetme kararlarini hakli
¢ikarmak icin yeterli gerekge ileri strdlmemistir (1 No.
lu Protokoliin 2. Maddesi).

3.GENEL TEDBIiRLER

4. Basvurucular ile ayni sug turiinden hikum giyen ve
ceza infaz kurumunda bulunan kisiler ile ilgili istatistiki
bilgiler kamuoyu ile paylasilmamaktadir. Bagvurucular
ile ayni sug turdinden hikum giyen ve ceza infaz kuru-
munda bulunan kag kisinin egitim almaya devam ettigi,
bu kisilerden kaginin egitim alabilmek amaciyla bilgisa-
yar ve internet kullanmak amaciyla talepte bulundugu,
kag talebin kabul edildigi ve kaginin reddedildigi ile il-
gili istatistiki bilgiler de kamuoyu ile paylasilmamakta-
dir.2 Bu nedenle sorunun boyutlarinin tam olarak tespiti
mumkun degildir. Ancak mahkumlarin egitim hakkini
engelleme egiliminin izlenebildigi yeterli sayida vaka
bulunmaktadir. 2016 yilindaki darbe girisiminin ardin-
dan on binlerce kisi teror suglarindan hiikiim giymistir.®
Gecmisteki benzer davalardan, bu hikumlulerin egitim
agisindan basvurularinin buylk olasilikla reddedilecegi
yonunde onemli bir endise bulunmaktadir.

5. Ceza ve Giivenlik Tedbirlerinin infazi Hakkinda Ka-
nun'un Hukdmlindn radyo, televizyon yayinlar ile
internet olanaklarindan yararlanma hakki basligini
taslyan 67. maddesinin 3. fikrasinda “..(3) Kapali ve
actk ceza infaz kurumlar ile ¢ocuk egitim evlerinde
ancak, egitim ve iyilestirme programlari ¢ercevesinde
kurum yoénetimince belirlenen yerlerde gorsel ve isit-
sel egitim arag ve gereclerinin kullanimina izin verile-
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2.CASE DESCRIPTION

3.The case concerns a violation of the right
to education on account of the inability of the
applicants (as prisoners) to use a computer
or to access the Internet for their higher-ed-
ucation studies in 2006, despite the existing
legislation which allowed convicted prisoners
to continue their studies in prison.

The Court found that the national courts had
not carried out any detailed analysis of the
security risks and had failed both to weigh up
the various interests at stake and to fulfil their
duty to prevent any abuse of power on the part
of the administration. No sufficient grounds
had been put forward to justify the authorities’
decisions to deny the rights established by law
on continuing education in prisons (Article 2
of Protocol No. 1).

3.GENERAL MEASURES

4. Statistical information on the number of peo-
ple convicted of the same type of crime as the
applicants (i.e. crimes related to terrorism), and
the number of those in the penal institutions
are not shared with the public. Also, statistical
information on the number of those in the pe-
nal institution due to same type of crime who
continue to receive education, the number
of those who applied for using computer and
internet in order to receive education, and the
number of accepted and rejected applications
are not shared with the public Therefore, it
is not possible to determine the exact extent
of the problem. However, there are sufficient
number of cases in which the tendency to
prevent the prisoners’ right to education can
be traced. After the coup attempt in 2016, tens
of thousands of people were convicted due to
terrorism crimes.* From the similar cases in the
past, there is significant concern that the appli-
cations of these convicts in terms of education
would probably be rejected.

5.In the Paragraph 3 of Article 67 of the Law
on the Execution of Penalties and Security
Measures, with the title “The right of the con-
vict to benefit from radio, television broad-
casts and internet facilities”, it is stated that ..



(3) In closed and open penal institutions and
children’s education centers, the use of visual
and auditory education tools and equipment
can only be allowed in places determined by
the administration of the institution within
the framework of education and improvement
programs. Provided that training and improve-
ment programs require, internet can be used
under supervision. The convict cannot have a
computer in his room. However, if the Minis-
try of Justice deems it appropriate, computer
might be allowed in the penal institution for
educational and cultural purposes.

6. In practice, a categorical evaluation espe-
cially for some types of crimes is common.
Accordingly, instead of a concrete security and
risk assessment, some convicts might be cate-
gorically prevented from accessing education.
For example,in the article 9 of the Disciplinary
Regulation for Students in Higher Education
Institutions with the title “Disciplinary Of-
fenses Requiring Expulsion from the Higher
Education Institution” published in the Official
Gazette on August 18th, 2012, No: 28388, it is
stated that “(1) The actions that require expul-
sion from higher education institution -pro-
vided that it is finalized by a court decision-
are as follows; a) To establish an organization
for the purpose of committing a crime,to man-
age such an organization or to be a member of
an organization established for this purpose,
to act on behalf of such an organization or to
help it” According to the regulation, being con-
victed of the crime with a finalized court deci-
sion results in being punished with a penalty
of expulsion from the higher education insti-
tution. Without a security or risk assessment
for the persons in this category, their access to
education is prevented.

7.In paragraph 4 of Article 67 of the Law on
the Execution of Penalties and Security Mea-
sures, with the title “The right of the convict
to benefit from radio, television broadcasts
and internet facilities” it is stated that “these
rights may be restricted for dangerous con-
victs and convicts of organized crime” In para-
graph 4 of article 75 of the Regulation on the
Management of Penal Institutions and the Ex-
ecution of Penalties and Security Measures, it

bilir. Egitim ve iyilestirme programlari gerekli kildigi
takdirde denetim altinda internetten yararlanilabilir.
Hakdmli, odasinda bilgisayar bulunduramaz. Ancak,
Adalet Bakanliginin uygun gérmesi halinde egitim ve
kulturel amacli olarak bilgisayarin ceza infaz kurumu-
na alinmasina izin verilebilir.” hikm{ bulunmaktadir.

6. Uygulamada ozellikle bazi sug tirleri bakimindan
kategorik bir degerlendirme yapildigi gorilmektedir.
Buna gore somut bir guvenlik ve risk degerlendirme-
si yerine bazi suglularinin egitime erisimleri kategorik
olarak engellenebilmektedir. Ornegin 18/8/2012 tarih-
li ve 28388 sayili Resmi Gazete’de yayimlanan Yikse-
kdgretim Kurumlari Ogrenci Disiplin Yonetmeliginin
“Yiiksekdgretim Kurumundan Cikarma Cezasini Gerek-
tiren Disiplin Suclar” baslikli 9. maddesinde “(1) Yik-
sekogretim kurumundan cikarma cezasini gerektiren
eylemler sunlardir; a) Mahkeme karariyla kesinlesmis
olmak kaydiyla, suc islemek amaciyla orgut kurmak,
boyle bir orguti yonetmek veya bu amacla kurulan
orgute uye olmak, Uye olmamakla birlikte drgut adi-
na faaliyette bulunmak veya yardim etmek..” hikmu
bulunmaktadir. Diizenleme geregince bahsi gecen sug
tiirlerinden kesinlesmis mahkeme karari ile hiikiimlii
bulunmak yiiksekogretim kurumundan ¢ikarma ceza-
si ile cezalandirilma sonucunu dogurmaktadir. Bu ka-
tegorideki kisiler bakimindan bir giivenlik ya da risk
degerlendirmesi yapilmaksizin egitime erisimleri en-
gelenmektedir.

7. Ceza ve Giivenlik Tedbirlerinin infazi Hakkinda Ka-
nun’'un Hukdmlinun radyo, televizyon yayinlari ile
internet olanaklarindan yararlanma hakki basligini ta-
slyan 67. maddesinin 4. fikrasinda “Bu haklar, tehlikeli
halde bulunan veya 6rgit mensubu hikimliler ba-
kimindan kisitlanabilir..” hikmi bulunmaktadir. Ceza
infaz Kurumlarinin Yénetimi ile Ceza Ve Giivenlik Ted-
birlerinin infazi Hakkinda Yonetmelik'in 75. maddesi-
nin 4. fikrasinda “..Bu haklar, idare ve gozlem kurulu
karari ile tehlikeli hikimlu olduklari saptananlar veya
orgit mensubu hukumliler bakimindan kisitlanabilir”
hakmd bulunmaktadir. Kisitlamanin kosullari dizenle-
melerde gosterilmemistir. Bu dizenleme ile dzellikle
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orgut uyeligi nedeniyle ceza infaz kurumunda bulunan
kisiler bakimindan herhangi bir glivenlik degerlendir-
mesi yapilmadan, kategorik olarak hakkin sinirlandiril-
masi yolu acilmistir. Dizenlemede bahsi gegen idare
ve gozlem kurulu ayni Yonetmeligin 22. maddesinde
“(1) idare ve gozlem kurulu; kurum middrinin bas-
kanliginda, gozlem ve siniflandirmadan sorumlu ikinci
mudur, idare memuru, cezaevi tabibi, psikiyatrist, bir
psikolog ve psiko-sosyal yardim servisinde gorevli di-
ger unvandan bir personel, 6gretmen, infaz ve koru-
ma basmemuru ile kurum muduaru tarafindan teknik
personel arasindan segilen bir gorevliden olusur. (2)
Birinci fikrada sayilan personelin tamaminin kurumda
bulunmamasi halinde idare ve gézlem kurulu, mevcut
olanlarla olusturulur..” hiikkmii bulunmaktadir. idare
ve gozlem kurulunun idare memurlari disinda bagim-
siz bir liyesi ya da gozlemci statiisiinde dahi bagimsiz
bir Uiyesi bulunmamaktadir. Baro temsilcisi, ilgili sivil
toplum kuruluslari mensuplari gibi bagimsiz iiyelerin
kurullarin objektifligini artiracagi aciktir.

8. Anayasa Mahkemesinin tim kararlari ya da Anayasa
Mahkemesine yapilan tim basvurularin konulari ka-
muoyu ile paylasilmamaktadir. Anayasa Mahkemesinin
onunde benzer kapsamda bulunan dosyalarin sayisi ve
basvurularin icerigi ile ilgili bir bilgi bulunmamaktadir.
Anayasa Mahkemesinin verdigi tiim kararlarin ve Ana-
yasa Mahkemesine yapilan tiim basvurularin konulari-
nin kamuoyu ile paylasilmasi yararli olacaktir. Tutuklu
ve hiikiimliilerin egitim hakki ile ilgili davalara iliskin
bilgiler de toplanmali ve erisilebilir hale getirilmelidir.
Yasam Bellek Ozgiirliik Dernegi bu konuyla ilgili ola-
rak asagida sunulan sinirli sayida Anayasa Mahkemesi
kararina ulagmistir.

9. Anayasa Mahkemesi kamu otoritelerinin tutuklu ve
hdkumlilerin 6rgin egitime devamlarinin saglanmasi
konusunda bir yikumlulugu bulunmadigr gorisindedir.

Anayasa Mahkemesi 24.05.2018 tarihli Fatih Dokur ka-
rarinda; “...27.Anayasa’nin 42. maddesinin devlete ceza
infaz kurumlarinda bulunan tutuklu ve hukimlilere
egitim 6grenim imkani saglanmasi yoniinde pozitif bir
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is stated that “... These rights may be restricted
for dangerous convicts and convicts of orga-
nized crime by the decision of the administra-
tive and observational board” The terms of the
restriction are not included in the regulations.
With this regulation, categorical limitations
of the right without any security assessment
especially for the persons in the penal insti-
tution due to their membership in a criminal
organization are made possible. In article 22
of the same regulation, the administrative and
observational board is defined as follows: “(1)
The administrative and observational board is
directed by the director of the institution, and
it consists of a second director responsible for
observation and classification, an administra-
tive officer, a doctor, a psychiatrist, a psychol-
ogist and a staff of other titles working in the
psycho-social aid service, a teacher, the chief
execution and protection officer,and an officer
chosen among technical personnel by the di-
rector of the institution. (2) In the case that the
personnel listed in the first paragraph are not
present in the institution, the administrative
and observational board is formed with the
existing ones.” The administrative and obser-
vational board does not have an independent
member other than administrative officers, or
even an independent member with an observ-
er status. It is clear that independent mem-
bers such as bar association representatives
and members of relevant non-governmental
organizations would increase the objectivity
of the boards.

8.The judgements of the Constitutional Court
or the subjects of all applications to the Con-
stitutional Court are not entirely shared with
the public. There is no information regarding
the number of files with similar scope before
the Constitutional Court and regarding the
content of the applications. All the decisions
of the Constitutional Court and the subjects
of all applications to the Constitutional Court
should be shared with the public. Information
about cases concerning the right to education
for detainees and convicts should also be
collected and made available. Life Memory
Freedom Association has obtained a limited
number of Constitutional Court decisions re-
garding this issue, presented below.



9. The Constitutional Court is of the opinion
that the public authorities do not have an ob-
ligation to ensure that detainees and convicts
continue their formal education.

In the judgement of the Constitutional Court
for Fatih Dokur case, dated May 24th, 2018, it
is stated that “27. Considering that article 42
of the Constitution does not impose a positive
obligation on the state to provide education
and training opportunities to the detainees
and convicts in penal institutions, it is at the
discretion of the legislator whether to allow
people detained and convicted of terrorism
crimes in penal institutions to participate
in the central examinations. 28. Therefore,
under the specific conditions of the present
application, the fact that the applicant, who
was detained in penal institutions for terror-
ism crimes, was not allowed to take the DGS,
which is a central examination, cannot be con-
sidered as a violation of the applicant’s right
to education*

In the same direction, in the judgement of the
Constitutional Court on Mehmet Al case dated
October 6th, 2021, it is stated that “49. There-
fore, it is certain that a positive obligation for
continuing formal higher education would re-
quire a comprehensive and detailed planning
and organization stage in advance, as it would
for non-formal education. In this context,
taking into account the comprehensive and
convincing reasons of the administration and
the courts of instance, as well as the wide dis-
cretion of the administration arising from the
specificity of the problem in terms of ensur-
ing the order and security of the prisons, the
administration cannot be considered respon-
sible for the continuation of the detainees and
convicts in closed penal institutions to formal
higher education, other than the limited op-
portunity provided for those for the exams
at regular times. 50. The applicant, a convict
in a closed penal institution, has temporarily
switched to the distance education method
due to the COVID-19 pandemic. In the context
of the reasons explained, it is clear that the
state does not have any positive obligation for
the convict’s attendance to the formal higher
education program by making use of the op-

yukimluluk yiklemedigi de gozénlinde bulunduruldu-
dgunda ceza infaz kurumlarinda teror suglarindan tu-
tuklu ve hukimliu olarak bulunan kisilerin merkezi si-
navlara katilmalarina imkan taniyip tanimamak kanun
koyucunun takdirinde olan bir husustur. 28.Bu nedenle
mevcut basvurunun kendine has kosullari altinda te-
ror suglarindan tutuklu olarak ceza infaz kurumlarinda
bulunan basvurucunun merkezt bir sinav olan DGS’ye
girmesine izin verilmemesinin basvurucunun egitim
hakkini ihlal ettiginden s6z etme olanagi yoktur..” de-
gerlendirmesi yapmistir.*

Ayni yondeki Anayasa Mahkemesi 06.10.2021 tarihli
Mehmet Al kararinda; “..49.Dolayisiyla 6rgiin ylkse-
kogretime devam konusunda 6ngorilecek bir pozitif
yukimlulugun -6rnegin yaygin 6dgretim konusunda ol-
dugu gibi- dnceden kapsamli ve ayrintili bir planlama
ve organizasyon asamasi gerektirecedi kuskusuzdur.
Bu baglamda idarenin ve derece mahkemelerinin ol-
dukca kapsamli ve ikna edici gerekceleri, ayrica ida-
renin meselenin infaz kurumlarinin duzeni ve gliven-
liginin saglanmasi ile yakin iliskisinden kaynaklanan
genis takdir yetkisi de dikkate alinarak idarenin kapali
ceza infaz kurumlarinda bulunan tutuklu ve hikim-
LGlerin orgln yuksekogretime devamlari konusunda
-normal zamanda sinava girmeleri i¢in taninan kisitli
imkan disinda- bir yukimliligi bulundugunu kabul
etmek mumkidn olmamistir. 50.Aciklanan gerekgeler
baglaminda kapali ceza infaz kurumunda bulunan
basvurucunun COVID-19 salgini nedeniyle gegici ola-
rak uzaktan 6gretim metoduna gectigi anlasilan orgin
ylksekogretim programina, internet kullanma imka-
nindan yararlandirilarak devam etmesinin saglanmasi
yonlinden devletin herhangi bir pozitif yukimlulugu
bulunmadiginin agik oldugu..” sonucuna ulasmistir.®
Kararlarda somut olarak basvurucunun bulundugu ce-
zaevinde sinava giren ya da yiiksekogrenime devam
eden Kkisi sayisi, bilgisayar sayisi ya da gardiyan sayisi
gibi parametreler dikkate alinmamis kategorik olarak
devletin pozitif yiikiimliiliigii bulunmadigi sonucuna
ulasilmistir. Bu kararlarin Avrupa insan Haklari Mahke-
mesi ictihadina aykiri oldugu agiktir. Egitime erigim ile
ilgili kisitlamanin somut ve yeterli gerekceleri ortaya
konulmamistir.
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Anayasa Mahkemesi 23.05.2018 tarihli Mehmet Ali
Eneze kararinda “...48.Basvuru konusu olayda, sinavla-
ra girme bakimindan basvurucuya su¢ temelinde bir
kisitlama yapilmistir. Bu kisitlamada esas alinan husu-
sun cezaevi disiplini ve glivenligi icin teror suglularinin
bir araya getirilmemesi oldugu anlasilmaktadir. Ceza-
evlerinde glvenligin ve disiplinin saglanmasi sadece
idare icin degil mahkamlarin givenligi i¢in de 6nemli-
dir. Bu nedenle belirli suglardan tutuklu veya hakuamlu
olanlarin veya disiplin agisindan tehlikeli durumu olan
tutuklu veya mahk(mlarin bir arada bazi faaliyetlere
katilmasinin engellenmesi kabul edilebilir bir durum-
dur (ayni yonde degerlendirmeler icin bkz. Mehmet
Resit Arslan ve digerleri, § 80). EGitimin, organizasyonu
karmasik ve slrdirtlmesi maliyetli bir faaliyet oldugu,
darbe tesebbusu sonrasinda teror suglari kapsaminda
¢ok sayida kisinin tutuklandigr ve mahkum oldugu ve
tutuklularin ve hukimlilerin glvenligini ve muhafa-
zasini saglamakla gorevli kamu gorevlilerinin sayisi-
nin da 6nemli 6l¢ude azalmis oldugu hususlari dikkate
alindiginda basvuruya konu miidahalenin demokratik
bir toplumda gerekli olmadigi sdylenemez..” deger-
lendirmesi yapilmistir.® Bu kararda da somut olarak
basvurucunun bulundugu cezaevinde yiiksekogrenime
devam eden Kkisi sayisi, bilgisayar sayisi ya da gardiyan
sayisi gibi parametreler dikkate alinmamis kategorik
olarak devletin pozitif yiikiimliiliigii bulunmadigi so-
nucuna ulasilmistir. Bu kararin Avrupa insan Haklar
Mahkemesi ictihadina aykiri oldugu aciktir. Egitime
erisim ile ilgili kisitlamanin somut ve yeterli gerekce-
leri ortaya konulmamustir.

4.SONUC VE ONERILER

10. Mehmet Resit Arslan ve Orhan Bingol - Turkiye da-
valarinda ele alinan sorunlar halen devam etmektedir.
Sorunlar yapisaldir ve Anayasa Mahkemesi dizeyinde
bile mevcuttur. Bu sorunlarin strekliligi, gelecekte yargi
faaliyetlerini olumsuz etkileme olasiligini artirmaktadir.
Gelecekte benzer ihlaller bu sekilde kaginilmazdir.

11. Sorunun ciddiyeti ve uzun slredir devam eden ve
tekrar eden bir konu oldugu gercedi géz ontne alin-
diginda, Bakanlar Komitesi'nden bu davanin denetimi-
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portunity to use the internet” In the judge-
ments, parameters such as the number of peo-
ple who took the exams or attended higher
education in the prison where the applicant
was located, the number of computers or the
number of guards were not taken into account,
and it was concluded that the state did not
have a positive obligation, without carrying
out any detailed analysis of the security risks.
It is clear that these decisions are contrary to
the case-law of the European Court of Human
Rights. Concrete and sufficient justifications
for the restriction on access to education have
not been presented.

In the judgement of the Constitutional Court
on Mehmet Ali Eneze case dated May 23rd,
2018, it is stated that “... 48.In the case that is
the subject of the application, a restriction was
made on the applicant in terms of taking the
exams on the basis of crime he was convicted
for. It is understood that the main issue in this
restriction is not to bring terrorism criminals
together for prison discipline and security.
Ensuring security and discipline in prisons
is important not only for the administration
but also for the safety of the prisoners. For
this reason, it is acceptable to prevent those
detained or convicted of certain crimes or
those who are in a disciplinary situation from
participating in certain activities together (for
similar considerations, see Mehmet Resit Ar-
slan et al, § 80). Considering that education
is an activity that is complex to organize and
costly to maintain, that a large number of peo-
ple were detained and convicted for terrorism
crimes after the coup attempt, and that the
number of public officials tasked with ensur-
ing the safety and protection of detainees and
convicts has decreased significantly, the inter-
vention cannot be considered necessary in a
democratic society” In this decision, as well,
parameters such as the number of people at-
tending higher education in the prison where
the applicant is located, the number of com-
puters or the number of guards, and even the
behavior of the detainee in this process were
not taken into account, and it was concluded
that the state did not have a positive obliga-
tion. It is clear that this decision is contrary to
the case-law of the European Court of Human



Rights. Concrete and sufficient justifications for the restriction
on access to education have not been presented.

4.CONCLUSION AND
RECOMMENDATIONS

10. The problems dealt with in the Mehmet Resit Arslan and
Orhan Bingol v. Turkey case still continue. The problems are
structural and also exist even at the level of the Constitutional
Court. The continuity of these problems increases the possibil-
ity of adversely affecting judicial activities in the future. After
the coup attempt in 2016, tens of thousands of people were
convicted due to terrorism crimes. From the similar cases in the
past, there is significant concern that the applications of these
convicts in terms of education would probably be rejected. Sim-
ilar violations in the future are inevitable in this way.

11. Given the seriousness of the issue and the fact that it is a
long standing and recurring issue, we respectfully request the
Committee of Ministers to maintain supervision of this case
open,and to request the Turkish authorities to:

*Compile and publish statistical information on the number of
people sentenced for terrorism crimes in prison, their educa-
tion attendance status, their applications for the use of com-
puter and internet,and the results of their applications.
*Ensure participation of representatives of the Bar Association
or members of the relevant non-governmental organization in
the administrative and observational boards in penal institu-
tions.

*Share with the public all decisions by the Constitutional Court
and the subjects of applications.

*Change the judicial practice that public authorities do not
have an obligation for people in prison to access education.

NOTES

1. See the web page of the Association: https://yasambelle-
kozgurluk.org/
2.https://cte.adalet.gov.tr/Home/SayfaDetay/cik-istatis-
tikleri12012021090932
3.https://ihop.org.tr/olaganustu-hal-uygulamalari-guncel-
lestirilmis-durum-raporu/

4. The Constitutional Court, Second Section, decision of inad-
missibility of individual application no 2017/32217 dated May
24th,2018.

5.The Constitutional Court, First Section, decision of inadmis-
sibility of individual application no 2021/6664 dated October
6th,2021.

6.The Constitutional Court, First Section, decision of inadmissi-
bility of individual application no 2017/35352 dated May 23rd,
2018.

nin devam etmesini ve Turk makamlarindan
asagidakileri talep etmelerini saygiyla arz
ediyoruz:

* Cezaevinde teror sucundan cezas! infaz
edilen kisi sayisi, bu kisilerin egitime de-
vam durumlari, bilgisayar ve internet talep-
leri ile talep sonuglari hakkinadaki istatistik
bilgilerin olusturulmali ve kamuoyu ile pay-
lasitmalidir.

* Ceza infaz kurumlarindaki idare ve gozlem
kurullarina Baro temsilcisi ya da ilgili sivil
toplum kurulusu Uyeleri katilimi saglanma-
Lidir

* Anayasa Mahkemesi tarafindan verilen
tim kararlar ve bagvuru konulari kamuoyu
ile paylasilmalidir.

* Cezaevinde bulunan kisilerin egitime eri-
simi ile ilgili kamu otoritelerinin bir yikim-
LGalagl bulunmadigina iliskin yargisal uygu-
lama degistirilmelidir.

NOTLAR

1. https://yasambellekozgurluk.org/
2.https://cte.adalet.gov.tr/Home/SayfaDetay/
cik-istatistikleri12012021090932
3.https://ihop.org.tr/olaganustu-hal-uygulama-
lari-guncellestirilmis-durum-raporu/
4.Anayasa Mahkemesi ikinci Bolimii 24.05.2018
tarihli 2017/32217 bireysel basvuru numarali
kabul edilmezlik karari.

5. Anayasa Mahkemesi Birinci Bolumu
06.10.2021 tarihli 2021/6664 bireysel basvuru
numarali kabul edilmezlik karari.

6. Anayasa Mahkemesi Birinci Bolimdi
23.05.2018 tarihli 2017/35352 bireysel basvuru

numarali kabul edilmezlik karari.
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DGl Directorate General of Human Rights and
Rule of Law

Department for the Execution of Judgments of
the ECtHR

F-67075 Strasbourg Cedex FRANCE

Email: DGI-Execution@coe.int

13.06.2021
COMMUNICATION

In accordance with Rule 9.2.of the Rules of the
Committee of Ministers regarding the super-
vision of the execution of judgments and of
terms of friendly settlements by Life Memory
Freedom Association

in Mehmet Ali Turk v. Turkey (22744/07) and
12 Repetitive Cases

1.INTRODUCTION

1. The present Rule 9.2 submission concerns
general measures and updated information
concerning the Turk v. Turkey group of cases,
composed of following repetitive cases: Turk
case (22744/07),Ulay case (8626/06),Bozkaya
case (46661/09), Soytemiz case (57837/09),
Rusen Bayar case (25253/08), Harun Gurbiiz
case (68556/10),Akdag case (75460/10),Canlu
case (8211/10), Ekinci case (25148/07), Cak-
mak and Others case (33436/10), Berk case
(6849/10), lusal case (16896/11).

2. Life Memory Freedom Association is a
non-governmental organization working in
the field of human rights. The Association
made applications to the Constitutional Court
and the European Court of Human Rights re-
garding restrictions to the freedom of expres-
sion. Among the members of the Association
are lawyers who have experience in similar
cases and academics who are specialized in
civil law and other related legislations.

2.CASE DESCRIPTION

3.These cases concern violations of the right
to a fair trial on account of the lack of legal
assistance while in police custody (Article 6).
There are 13 cases in the Turk group of cases.

TURK DAVA GRUBU KURAL 9.2 BiLDIRIMi

DGI insan Haklari ve Hukukun Ustiinliigii
Genel Miidiirliigii

AiHM Kararlarinin infazi Dairesi
F-67075 Strazburg Cedex FRANSA
Email: DGI-Execution@coe.int

13.06.2022
BILDIRIM

Yasam Bellek Ozgiirliik Dernegi tarafindan kararlarin
ve dostane ¢ozum kosullarinin uygulanmasinin dene-
timine iligkin Bakanlar Komitesi Tuziguinun Kural 9.2.
uyarinca

Turk Dava Grubu (22744/07) ve 12 Tekrar Eden Dava
Hakkinda

1.GIRIS

1. Sunulan Kural 9.2. Bildirimi Turk Turkiye dava gru-
bunu olusturan su davalar ile ilgili genel dnlemler
ve guncel bilgiler icermektedir; Tirk (22744/07), Ulay
(8626/06), Bozkaya (46661/09), Soytemiz (57837/09),
Rusen Bayar (25253/08), Harun Gurbuz (68556/10),
Akdag (75460/10), Canli (8211/10), Ekinci (25148/07),
Cakmak ve digerleri (33436/10), Berk (6849/10), Ilisal
(16896/11).

2. Yasam Bellegi Ozgirliik Dernegi insan haklari ala-
ninda ¢alisan bir sivil toplum kurulusudur. Dernek,
ifade ozgurlugune getirilen kisitlamalarla ilgili olarak
Anayasa Mahkemesine ve Avrupa insan Haklari Mah-
kemesine basvuruda bulunur. Dernek tyeleri arasinda
benzer davalarda deneyim sahibi avukatlar ile sivil hu-
kuk ve ilgili diger mevzuat konularinda uzmanlasmis
akademisyenler bulunmaktadir.

2.DAVATANIMI

3. Bu davalar, polis nezaretindeyken hukuki yardim
verilmemesi nedeniyle adil yargilanma hakkinin ihlal
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edilmesiyle ilgilidir (Madde 6). Tirk dava grubunda 13
dava bulunmaktadir.

Mahkeme, [dava grubunun] 15 Temmuz 2003’te ka-
patilan Devlet Guvenlik Mahkemeleri 6niinde sanigin
avukat yardimindan yararlanmasi hakkinin kisitlan-
masi ile ilgili Salduz dava grubundan farkli oldugunu,
¢linkl avukat yardimindan yararlanmayi kisitlayan bir
yasal diizenleme bulunmadigini vurgular.

Tirk davasinda Mahkeme, ulusal mahkemeler tarafin-
dan basvuranin [avukat yardiindan yararlanma hak-
kindan] feragatini cevreleyen kosullara iliskin yakin
bir inceleme yapilmamasinin ve bu kusurun yargilama
sirasinda diger herhangi bir usul glivencesi ile gide-
rilmemesinin ve [basvurucunun avukat yardimi sag-
lanmaksizin alinan] ifadelerin mahkumiyet kararinda
kullanilmasinin, yargilamay! bir butlin olarak adaletsiz
kildigr sonucuna varmistir.

Gruptaki diger davalarda, gozaltinda avukat yardimin-
dan yoksun birakilma kosullari biraz farklilik goster-
mektedir. Ornegin, Soytemiz’de polis, resmi olarak ata-
digr avukatini yasadisi bir sekilde gorevden almis ve
daha sonar avukatin yoklugunda mahkeme tarafindan
kendisini mahkum etmek icin kullanilan suglayici ifa-
deler vermeye zorlamistir; Ulay davasinda Mahkeme,
olay yerinde dogrulatma ifadesi sirasinda basvuranin
hukuki tavsiyeye erisiminin kisitlanmasi nedeniyle 688
1 ve 3 (c) maddesinin ihlal edildigine karar vermistir.

3.ILGILI GUNCEL GELISMELER

4. Hukiimetin 26 Nisan 2022 tarihli Eylem Raporu'nun?
aksine, i¢ hukukta ve uygulamada avukat yardimindan
yararlanma hakkina iliskin ciddi sorunlar devam et-
mektedir.

5. Avukat yardimindan vyararlanma hakkinin talep
edildigi ile ilgili ispat yuku i¢ hukukta dizenlenme-
mis olup, Anayasa Mahkemesi tarafindan basvurucu-
lar Gzerinde kabul edilmektedir. Anayasa Mahkemesi
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The Court underlined that, unlike in the Salduz
group of cases, there was no restriction in law
on the availability of legal assistance for those
in custody at the material time because the
restriction on an accused’s right of access to
a lawyer in proceedings before the State Se-
curity Courts had already been repealed on 15
July 2003.

In the Turk case, the Court found that the ab-
sence of close scrutiny by the national courts
of the circumstances surrounding the appli-
cant’s waiver and the fact that that flaw was
not remedied by any other procedural safe-
guards during the proceedings, coupled with
the use of those statements by the trial court
to convict the applicant, rendered the trial as
a whole unfair.

In other cases in the group, the circumstances
of the deprivation of legal assistance in cus-
tody vary slightly; for example, in Soytemiz,
the police had unlawfully removed his of-
ficially appointed lawyer and had coerced
him into making incriminatory statements in
the absence of that lawyer which had later
been used by the trial court to convict him;
in Ulay, the Court found a violation of Article
688 1 and 3 (c) due to the restriction on the
applicant’s access to legal advice during the
reconstruction of events.

3. RELATED RECENT DEVELOPMENTS

4. Contrary to the government Action Report
of 26 April 2022, serious problems remain
regarding the right to legal assistance in do-
mestic law and practice.

5.The issue of proving that an accused person
lodged an application for the right to legal
assistance is not regulated in domestic law.
The Constitutional Court decided that the ap-
plicants had to prove that an application was
made regarding the right to benefit from the
assistance of a lawyer. The following excerpt is
from the decision of the Constitutional Court
dated July 22nd, 2020%: “...36. In the concrete
case, the applicant claimed that he could not
effectively object to his detention because he
was not allowed to meet with his lawyer for



ten days after his arrest. In the application
form and the documents attached to it, the ap-
plicant did not provide any document or infor-
mation regarding that he requested a meeting
with his lawyer within the aforementioned

period and that this request was rejected..”

The fact that the burden of proof regarding
the right to benefit from the assistance of a
lawyer is on the applicant,and that not allow-
ing a detained person to meet with a lawyer
for ten days is not identified as a problem, nar-
rows considerably the application of the right
to benefit from the assistance of a lawyer.

6. According to the established jurisprudence
of the Constitutional Court, allegations of vi-
olations of the right to benefit from the assis-
tance of a lawyer should be brought forward

after all judicial processes are completed.

Claims of not benefiting from legal assistance
regarding pending cases are deemed inadmis-
sible due to failure to exhaust the remedies.*
The following excerpts are from the decision
of the Constitutional Court dated September
30th, 2020°%: “..100. The applicant claimed
that his right to defense was restricted and his
right to a fair trial was violated due to the fact
that his meeting with his lawyer was recorded
by technical means, the prison guard officer
monitored the interview, and duration of the
meeting and the exchange of documents was
limited...104. In the concrete case, it is under-
stood that the trial against the applicant has
not been concluded (see & 33),and according-
ly, it is understood that there is an opportu-
nity to examine these allegations, which are
put forward within the scope of the right to a
fair trial, during the trial process and through
the law. For the reasons explained, it should
be decided that this part of the application
is inadmissible due to the failure to exhaust
the remedies..” It is clear that this case-law
severely limits the right to benefit from the
assistance of a lawyer, considering that the
ongoing issue of excessive length of criminal
proceedings in the country? Furthermore, in
order to have a fair trial, the applicants are
placed in a situation where they can only rely
on the possibility of reopening a case through
extraordinary proceedings.

22.07.2020 tarihli bir kararinda®: “..36. Somut olayda
basvurucu tutuklandiktan sonra on glin boyunca avu-
katiyla gorustirilmemesi nedeniyle tutukluluga etki-
li bir sekilde itirazda bulunamadigini ileri surmustir.
Basvurucu, basvuru formunda ve ekindeki belgelerde
soz konusu silre icinde avukatiyla gorisme talebinde
bulunduguna ve bu talebinin reddedildigine dair bir
belge sunmamis ya da buna iliskin bir bilgi vermemis-
tir...” degerlendirmesi yapmistir. Avukat yardimindan
yararlanma hakki ile ilgili ispat yukunun basvurucu
uzerine yukletilmesi ve tutuklu bir kisinin on giin sire
ile avukat ile gorusturilmemesinde herhangi bir sorun
bulunmamasi avukat yardimindan yararlanma hakki-
nin uygulamasini oldukca daraltmaktadir.

6.Anayasa Mahkemesinin yerlesik i¢tihadina gore avu-
kat yardimindan yararlanma hakki ile ilgili ihlal iddi-
alarinin tim yargisal surecler tamamlandiktan sonra
ileri sirulmesi gerekmektedir. Derdest davalar ile ilgili
avukat yardimindan yararlanmama iddialari basvuru
yollarinin tuketilmemesi nedeniyle kabul edilemez
bulunmaktadir.* Anayasa Mahkemesi 30.09.2020 ta-
rihli kararinda® *..100. Basvurucu; avukatiyla goris-
mesinin teknik araclarla kayda alinmasi, infaz memu-
runun gorismeyi izlemesi ve gorisme suresi ile belge
alisverisinin siirlandirilmasi nedenleriyle savunma
hakkinin kisitlandigini ve adil yargilanma hakkinin
ihlal edildigini ileri surmuistir...104. Somut olayda
basvurucu hakkindaki yargilamanin sonuglanmadigi
(bkz. & 33) buna gore de adil yargilanma hakki kapsa-
minda ileri surulen bu iddialarin yargilama surecinde
ve kanun yolunda incelenmesi imkaninin bulundugu
anlasilmaktadir. 105. Agiklanan gerekgelerle basvu-
runun bu kisminin basvuru yollarinin tiketilmemesi
nedeniyle kabul edilemez olduguna karar verilmesi
gerekir...”degerlendirmesi yapmistir. Bu ictihadin ul-
kede ceza yargilama sureclerinin ¢ok uzun sirdugi de
dikkate alindiginda avukat yardimindan yararlanma
hakkini ok agir bir sekilde sinirlandirdigi agiktir.t Ayri-
ca,adil yargilanma igin basvurucular,ancak olaganustu
yargilama yoluyla davanin yeniden acilmasi ihtimaline
guvenebilecekleri bir duruma getirilmektedir.
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7. Avukat yardimindan yararlanmayi fiilen ortadan kal-
diran uygulamalarin varlii da gériilmektedir. Ustelik
bu tlr durumlar ile ilgili adil yargilanma ihlali iddialar
Anayasa Mahkemesi tarafindan kabul edilemez bulun-
mustur. Anayasa Mahkemesi 09.06.2020 tarihli kara-
rinda’ “..125. Basvurucu; gozaltinda kendi belirledigi
bir avukat yardimindan yararlandirilmadigini, zorunlu
mudafiyle gozaltinin son glinunde gorusebildigini, bu
gorusmenin de infaz koruma godrevlisi nezaretinde
ve kamera kaydina alinarak gergeklestirilebildigini,
bu nedenlerle etkili bir savunma yapamadigini be-
lirterek adil yargilanma hakkinin ihlal edildigini ileri
surmustdr.... 128. Somut olayda basvurucu, gozaltinda
kollukta ve savcilikta zorunlu mudafi huzurunda ifade
vermistir. Ayrica mahkdmiyet kararinin gerekgesi dik-
kate alindiginda basvurucunun goézaltindaki ifadeleri-
nin hilkkme esas alinmadigi goriilmektedir. Ote yandan
bagvurucu yargilamanin ileriki asamalarinda kendi
belirledigi mudafinin yardimindan yararlandiritmistir.
Dolayisiyla mudafi yardimindan yararlanma hakkina
yonelik bir ihlalin olmadiginin agik oldugu anlasilmis-
tir. 129. Aciklanan gerekcelerle basvurunun bu kismi-
nin agik¢a dayanaktan yoksun olmasi nedeniyle kabul
edilemez olduguna karar verilmesi gerekir...” deger-
lendirmesi yapmistir. Anayasa Mahkemesi 04.05.2020
tarihli kararinda® “..34. Basvurucu, gozaltinda ifadesi
alinmadan once avukatiyla goriisemedigini belirterek
adil yargilanma hakkinin ihlal edildigini ileri sirmus-
tar.... 37. UYAP araciligiyla erisilen belgeler ile Bakan-
Lik gorusinde yer alan bilgiler cercevesinde 17/7/2016
tarihinde gozaltina alinan basvurucunun 20/7/2016
tarihinde Cumhuriyet savcisi tarafindan avukatinin da
hazir bulundugu halde ifadesinin alindigi, ifade alma
islemine baslanmadan 6nce basvurucuya sorusturma
konusu sucun anlatilarak midafinin hukuki yardimin-
dan yararlanma hakkinin bulundugunun bildirildigi ve
bu durumun ifade tutanaginda agik¢a yer aldigi go-
rulmustur. Diger yandan sorusturmanin devamindaki
sorgu ve diger islemlerde de basvurucunun avukat
yardimindan yararlandigi tespit edilmistir. 38. Yukarida
belirtilen hususlar ile birlikte basvurucunun sikayetini
soyut ve genel ifadelerle ileri sirmuis oldugu da go-
zetildiginde adil yargilanma hakkinin ihlal edildigine
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7.1t is also seen that there are practices that
actually eliminate the benefit of the assis-
tance of a lawyer. Moreover, the allegations of
fair trial violations related to such situations
were found unacceptable by the Constitution-
al Court. The following excerpt is from a de-
cision of the Constitutional Court dated June
9th, 20207: “...125.The applicant claimed that
his right to a fair trial was violated,and that he
could not make an effective defense since he
was not allowed to benefit from the assistance
of a lawyer he determined while in custody,
and since he could meet with the compulsory
defense attorney on the last day of his deten-
tion,and that this meeting was held under the
supervision of the prison guard and recorded
on camera, .... 128. In the concrete case, the
applicant gave a statement before the law
enforcement officer and at the prosecutor’s of-
fice before his compulsory lawyer. In addition,
considering the reasoning of the conviction, it
is seen that the statements of the applicant
while in custody are not taken as a basis for
the decision. On the other hand, the applicant
benefited from the assistance of his own coun-
sel in the further stages of the proceedings.
Therefore, it is clear that there is no violation
of the right to benefit from the assistance of a
lawyer. 129. For the reasons explained, it must
be decided that this part of the application is
inadmissible as it is manifestly ill-founded..”.

In another decision of the Constitutional Court
dated May 4th, 20208, it is stated that “..34.
The applicant claimed that his right to a fair
trial was violated by stating that he could not
meet with his lawyer before his statement was
taken in custody.... 37.Within the framework of
the documents accessed through UYAP and
the information contained in the opinion of
the Ministry, the statement of the applicant,
who was detained on July 17th, 2016, was tak-
en by the public prosecutor on July 20th, 2016
as his lawyer was present. He had the right to
benefit from legal aid and this situation was
clearly stated in the statement. On the other
hand, it has been determined that the appli-
cant benefited from the assistance of a lawyer
in the interrogation and other proceedings
following the investigation. 38. Considering
the fact that the applicant has put forward



his complaint in abstract and general terms,
together with the above-mentioned issues, it
has been concluded that the claim that the
right to a fair trial has been violated is clearly
baseless.39.For the reasons explained, it must
be decided that this part of the application is
inadmissible as it is manifestly ill-founded..”.

Benefiting from the assistance of a lawyer
under the supervision of a prison guard and
having the lawyer-client meeting recorded
severely limits the right to benefit from legal
assistance. No concrete justification for this
severe limitation has been provided. On the
other hand, it was considered that the appli-
cant’s allegation (i.e, he was not given the op-
portunity to meet with a lawyer before taking
a statement) was expressed in an abstract and
general manner, and was therefore baseless.
This severely damaged the right to benefit
from legal assistance. These problems were
also clearly pointed out in paragraph 68 of the
report dated February 19th, 2020, prepared by
Dunja Mijatovi¢, the Council of Europe Com-
missioner for Human Rights.’

8. Furthermore, on one hand, the decisions
given by the Constitutional Court which iden-
tify violations of the right to benefit from
the assistance of a lawyer were not imple-
mented.’® On the other hand, other similar
violation decisions of the European Court of
Human Rights regarding the lack of legal as-
sistance are also not implemented in domestic
law. In a decision of the Constitutional Court
dated February 24th, 2021, it is stated that
“... In the concrete case, it is understood that
the applicants were convicted of the alleged
crime in line with, among other evidence,
the statements taken without a lawyer, and
which were later not confirmed in Court, and
that these statements taken while in custody
were used as evidence for the conviction in a
decisive way. These statements should not be
taken as a basis for the conviction for the rec-
tification of the violation, the violation cannot
be considered to have been remedied without
this.As a result, although the ECHR’s violation
judgment affects the soundness of the final
verdict and therefore constitutes a serious
justification for retrial, the interpretation

iliskin iddianin acik¢a dayanaktan yoksun oldugu so-
nucuna varilmistir. 39. Aciklanan gerekgelerle basvu-
runun bu kisminin agikga dayanaktan yoksun olmasi
nedeniyle kabul edilemez olduguna karar verilmesi
gerekir...” degerlendirmesi yapmistir. infaz koruma gé-
revlisi gozetiminde ve kamera kaydi yapilarak avukat
yardimindan yararlandirma avukat yardimindan yarar-
lanma hakkini ¢ok agir bir sekilde sinirlandirmaktadir.
Bu agirlikta bir sinirlandirmanin somut gerekgesi gos-
terilmemistir. Ote yandan ifade almadan énce avukat
ile gorusturulme imkani saglanmadigi iddiasinin so-
yut ve genel olarak ifade edilerek dayanaktan yoksun
bulunmasi da avukat yardimindan yararlanma hakkini
agir bir sekilde zedelemistir. Bu sorunlara Avrupa Kon-
seyi insan Haklari Komiseri Dunja Mijatovi¢ tarafindan
hazirlanan 19 Subat 2020 tarihli raporun 68. paragra-
finda da acikca isaret edilmistir.’

8. Avukat yardimindan yararlanmama nedeniyle Ana-
yasa Mahkemesi tarafindan verilen ihlal kararlarinin
da uygulanmadigi gorilmektedir.’® Ote yandan avu-
kat yardimindan yararlanmama ile ilgili Avrupa insan
Haklari Mahkemesi'nin ihlal kararlarinin ic hukukta
uygulanmadigi gorilmektedir. Anayasa Mahkeme-
si 24.02.2021 tarihli bir kararinda'; “...Somut olayda
basvurucularin diger deliller yaninda mudafi olmaksi-
zin alinan ve daha sonra Mahkemede dogrulanmayan
ifadeleri dogrultusunda isnat edilen suctan mahkimi-
yetlerine karar verildigi, gozaltinda iken alinan bu ifa-
delerin mahkdmiyet icin belirleyici bicimde kanit ola-
rak kullanildigi anlasilmaktadir. ihlalin giderimi icin bu
ifadelerin mahk(miyete esas alinmamasi gerekir, bu
yapilmadan ihlal giderilmis sayilamaz. Sonug olarak
AIHM’in ihlal kararinin kesin hiikmiin sihhatini etkile-
digi,dolayisiyla yeniden yargilama yapilmasi konusun-
da ciddi bir gerekce olusturdugu halde 5271 sayili Ka-
nun'un'2 uygulanmasi ile ilgili yapilan yorumun AIHM
karariyla ortismedigi, Anayasa’nin 36. maddesinin ge-
rektirdigi ol¢lide ve 6zende bir inceleme icermedigi,
AIHM tarafindan verilen ihlal kararinin gereklerinin
yerine getirilmedigi, mudafi yardimindan yararlanma
hakkina yonelik ihlalin giderilemedigi anlasilmistir...”
degerlendirmesi yapmustir. Avrupa Konseyi insan Hak-
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lari Komiseri Dunja Mijatovic tarafindan hazirlanan
19 Subat 2020 tarihli raporun 95. ve sonraki pa-
ragraflarinda Anayasa Mahkemesine bireysel bas-
vurunun etkinligine iliskin genel sorunlar da agik¢a
belirtilmistir.®

9.Yakin tarihte Yasam Bellek Ozgiirliik Dernegi ta-
rafindan yayinlanan bir raporda®* da avukat yardi-
mindan yararlanma ile ilgili agir sorunlara isaret
edilmektedir. Bahsi gecen raporda “..6zellikle avu-
kat gorusmelerinden elde edilen sonuclar avukat-
larin kisilerin kimliklerine yonelik gu¢li dnyargila-
ra sahip olduklarini ve bu durumun etkili avukat
yardiminin 6nunde buyuk bir engel olusturdugunu
gostermektedir. Avukatlarin insan haklari ile ilgi-
li kural ve uygulamalar konusunda yeterli bilgiye
sahip olmadiklari ve konuyu ¢ok da onemsemedik-
leri anlasilmaktadir. Ayrica avukata erisim ve avu-
kat muvekkil arasinda gizli gorisme yapilabilmesi
ile ilgili sorunlar bu kapsamda yasanan sorunlara
farkli boyutlar ekledigi gibi hak ihlallerini daha da
artirmaktadir...” degerlendirmesi yapilmistir.®

4..GENEL TEDBIRLER

10. Yukaridaki belirtilen eksiklikler baglaminda,
Ceza Muhakemesi Kanunu ve ilgili diger mevzuat
asagidakileri saglayacak sekilde degistirilmelidir:
Saniklara gozaltina alindiklarinda derhal hukuki
yardim saglanmalidir. Avukat yardimi saglanmasi-
na iliskin ispat kulfeti saniklara degil, sorusturma
makamlarina birakilmalidir. Avukat yardimi saglan-
masina iliskin ihlal iddialari ceza yargilamasinin
her asamasinda incelenmelidir. Avukatla gardiyan
huzurunda gorusme veya muvekkil ile avukat ara-
sindaki gortismeleri kayit altina alma gibi avukatin
menfaatini fiilen ortadan kaldiran her tirli uygula-
ma ve diizenlemeye son verilmelidir.

11. Ayrica yasal dizenlemelere ve yapilmasi gere-
ken degisikliklere iliskin uygulamalara da titizlik-
le uyulmasi gerekmektedir. Mevzuat cergevesinde
yapilan degisiklikler, bunlarin diizgun bir sekilde
uygulanmasini da saglamalidir.
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made regarding the implementation of the Law No.
5271% does not coincide with the ECHR judgment,
and does not include a careful examination as re-
quired by Article 36 of the Constitution. It has been
understood that the requirements of the ECHR judg-
ment have not been fulfilled and the violation of
the right to benefit from the assistance of a lawyer
has not been remedied..” General problems related
to the effectiveness of the individual application to
the Constitutional Court were also clearly pointed
out in the 95th and following paragraphs in the re-
port dated February 19th, 2020, prepared by Dunja
Mijatovi¢, the Council of Europe Commissioner for
Human Rights.”*

9.A report published recently by Life Memory Free-
dom Association'*also points out the serious prob-
lems related to benefiting from legal assistance. In
this report, it is stated that “..the interviews with
lawyers show that lawyers have strong prejudices
about the identities of individuals and this situation
poses a major obstacle to effective legal assistance.
It is understood that lawyers do not have sufficient
knowledge about the rules and practices related to
human rights and they do not attach much impor-
tance to the issue. In addition, the problems relat-
ed to access to a lawyer and confidential meetings
between the lawyer and the client add different
dimensions to the problems experienced in this
context and increase the violations of rights even
more’®

4.GENERAL MEASURES

10. In the context of the shortcomings described in
the section above, Criminal Procedure Law and other
relevant legislation should be amended as to ensure
the following: Immediate legal assistance should be
provided for defendants when they are taken into
custody. The burden of proof regarding the pro-
vision of legal assistance should be placed on the
investigative authorities,and not on defendants.The
allegations of violations related to the provision of
legal assistance should be examined at every stage
of criminal proceedings. All kinds of practices and
regulations which effectively eliminate the benefit
of a lawyer, such as meeting with a lawyer in the
presence of a prison guard or recording meetings
between clients and lawyers should be ended.



11. Moreover, it is necessary to strictly observe the prac-
tices related to the legal regulations and amendments
which need to be made. Changes made to the legislative
framework must also ensure they are properly imple-
mented.

5.CONCLUSION AND
RECOMMENDATIONS

12.The problems concerning the lack of legal assistance
while in police custody, dealt with in the Turk case, still
continue. The problems are structural and also exist
even at the level of the Constitutional Court, which has,
inter alia, refused to assess practices that eliminate the
benefit of the assistance of a lawyer, or has placed the
burden of proof regarding the right to legal assistance
on applicants. The aforementioned problems lead to se-
rious violations of the right to a fair trial. The continuity
of the problems increases the possibility of similar vio-
lations in the future, and adversely affecting the judicial
activities in the future.

13.There have been many other leading cases over the
years on similar issues (particularly regarding unfair
criminal proceedings in relation to terrorism charges).'
For example, the supervision of the execution of the Sal-
duz v. Turkey case, which concerned denial of access to a
lawyer during questioning at police stations and use of
the statements made as evidence in proceedings before
State Security Courts, was ended through a final resolu-
tion in 2018. Given the seriousness of the issue and the
fact that it is a long standing and reoccurring issue, with
the group being now composed of 13 cases, we respect-
fully request the Committee of Ministers to continue the
supervision of the implementation of this case.

14.We also ask the Committee of Ministers to call upon
the Turkish authorities to take measures in order to en-
sure that:

+ Immediate legal assistance is provided for defendants
when they are taken into custody and during home
searches.

» The responsibility of proof regarding the provision of
legal assistance is placed on the investigative authori-
ties,and not on defendants.

* Allegations of violations related to the failure to pro-
vide legal assistance are examined at every stage of
criminal proceedings.

o All practices and regulations that actually eliminate
the benefit of attorney assistance, such as interviews un-
der the supervision of prison guards or recorded by video
surveillance are ended.

5.SONUC VE ONERILER

12. Turk davasinda ele alinan polis nezaretinde
avukat yardimi saglanamamasina iliskin sorun-
lar halen devam etmektedir. Sorunlar yapisaldir
ve ayrica, digerlerinin yani sira, avukat yardimin-
dan yararlanmayi ortadan kaldiran uygulamalari
degerlendirmeyi reddeden veya hukuki yardim
alma hakkina iliskin ispat kulfetini bagvurucula-
ra yukleyen Anayasa Mahkemesi diizeyinde dahi
mevcuttur. S0z konusu sorunlar, adil yargilanma
hakkinin ciddi sekilde ihlal edilmesine yol ag-
maktadir. Sorunlarin surekliligi, gelecekte benzer
ihlallerin olasiligini artirmakta ve gelecekteki
yarg! faaliyetlerini olumsuz yonde etkilemekte-
dir.

13.Yillar boyunca benzer konularda (6zellikle te-
ror su¢lamalariyla ilgili haksiz cezai kovusturma-
larla ilgili) baska bir¢ok oncli dava mevcuttur.®
Ornegin, polis karakollarinda sorgu sirasinda
avukata erisimin engellenmesi ve Devlet Guven-
lik Mahkemeleri nezdindeki yargilamalarda veri-
len ifadelerin delil olarak kullanilmasina iliskin
Salduz-Turkiye davasinin icrasinin denetimi, ke-
sinlesmis bir kararla sonlandirilmistir. Konunun
ciddiyeti ve uzun suredir devam eden ve tekrar
eden bir konu olmasi ile grubun su anda 13 da-
vadan olusmasi nedeniyle, Bakanlar Komitesi'n-
den bu davanin uygulanmasinin denetimine de-
vam etmesini saygilarimizla arz ederiz.

14. Bakanlar Komitesi’nden, Tirk makamlarini,
asagidaki onlemleri almaya davet etmesini de
talep ediyoruz:

* Suphelilere gozaltina alindiklarinda ve ev ara-
malarinda avukat yardiminin derhal saglanmasi,
* Avukat yardimi saglanmasi ile ilgili ispat yuku-
nin sorusturma makamlarina yuklenmesi,
*Avukat yardimi saglanmasi ile ilgili ihlal iddia-
larinin her asamada incelenmesinin saglanmasi,
*Avukat yardimindan yararlanmayi fiilen ortadan
kaldiran her turlu uygulama ve dizenlemenin
kaldirilmasi

125



NOTLAR

1. https://yasambellekozgurluk.org/

2. https://hudoc.exec.coe.int/eng?i=DH-DD(2022)474E

3.Anayasa Mahkemesi Birinci Bolum Bireysel Basvuru no: 2016/80686.

4. Anayasa Mahkemesi Genel Kurul Bireysel Bagvuru no: 2017/30997.; Ayni yonde;
Anayasa Mahkemesi Birinci Bolum Bireysel Basvuru no:2018/14046; Bireysel Basvuru
no:2018/3573.

5. Anayasa Mahkemesi ikinci Bélim Bireysel Basvuru no: 2017/3357;Bireysel Basvuru
no:2017/3366; Bireysel Basvuru no: 2016/18509; Ayni yonde: Anayasa Mahkemesi Birinci
Bolim Bireysel Basvuru no: 2017/8528.

6. Ezgi Cirak, Ceza Muhakemesi Hukukunda Makul Surede yargilanma Hakki, Master Te-
zi,Dokuz Eyliil Universitesi Sosyal Bilimler Enstitiisii Kamu Hukuku Anabilim Dali insan
Haklari Hukuku Programi. 2018.; Dr. AyseOzkan Duvan, Bireysel Basvuru Kararlarinda Ma-
kul Siirede Yargilanma Hakki,Ankara Universitesi Hukuk Fakiiltesi Dergisi 68 (1) 2019.287-
336.; Ayrica bakiniz: http://hudoc.exec.coe.int/eng?i=004-37140; http://hudoc.exec.coe.
int/eng?i=004-37274.

7.Anayasa Mahkemesi Birinci Bolim Bireysel Bagvuru no 2017/35344; Ayni yonde Anaya-
sa Mahkemesi Genel Kurulu Bireysel Basvuru no 2019/42695.

8.Anayasa Mahkemesi ikinci Boliim Bireysel Basvuru no: 2017/16053; Ayni yénde Anaya-
sa Mahkemesi Birinci Bolum Bireysel Bagvuru n: 2017/7090.

9. CommDH (2020)1 / 19 Subat 2020 / / acl_seccommhr_rw_world_ro

Avrupa Konseyi insan Haklari Komiseri Dunja Mijatovi¢'in 1-5 Temmuz 2019 tarihlerinde
Turkiye'ye yaptigi ziyarete iliskin rapor “..68. Bu degisikliklerin en sorunlu yonlerinden
biri, midafi hakkina getirilen bir dizi sinirlamanin yani sira mavekkil-avukat ayricaligina
cok ciddi kisitlamalar getirilmesidir. Bu konudaki en 6nemli degisiklik, hem tutuklu hem
de hikumlu olmak tzere avukatlar ve muvekkiller arasindaki gériismelerin artik kati bir
sekilde sinirlandirilabilmesi, bir cezaevi gorevlisi tarafindan (avukat ve mivekkil arasinda
degis tokus edilen belgeler de dahil olmak Uizere) izlenmesi ve eksiksiz olarak kayit altina
alinabilmesidir. insan Haklari izleme Orgiitii, bu olasiligin bir istisna olmaktan ziyade uy-
gulamada yaygin olarak uygulandigini ve ‘FETO tutuklulari icin bir kural haline geldigini’
bildirmektedir. Avukatlar sirekli olarak Komiser’e bunun savunma hazirlamayi neredeyse
imkansiz hale getirdigini bildirmektedir...”

10.Anayasa Mahkemesi Birinci Bolim Bireysel Basvuru no 2016/12506; Bireysel Basvuru
no:2019/2285.

11. Anayasa Mahkemesi ikinci BSlim Bireysel Basvuru no: 2018/12010; Ayni ydnde Ana-
yasa Mahkemesi Birinci Bolim 2016/7967.

12. Ceza Muhakemesi Kanunu

13. CommDH(2020)1 / 19 Subat 2020 / / acl_seccommhr_rw_world_ro

Avrupa Konseyi insan Haklari Komiseri Dunja Mijatovi¢'in 1-5 Temmuz 2019 tarihlerinde
Turkiye'ye yaptigi ziyarete iliskin rapor “..95. Komiser, Turkiye’deki insan haklari ihlalleri-
ne karsi bir care olarak Anayasa Mahkemesi’ne bireysel bagvuru usulliniin etkinligi konu-
sunda su anda stiphe uyandiran birbiriyle baglantili dért konu oldugunu diisiinmektedir.
Bunlar, Anayasa Mahkemesinin ciddi insan haklari ihlallerini gidermede gecikmesi, alt
mahkemelerin Anayasa Mahkemesi ictihatlar karsisindaki son derece sorunlu tutumu,
bu durumun Anayasa Mahkemesi'ne yikledigi olaganisti yik, ve son olarak, Anayasa
Mahkemesi'nin Sozlesmeye uyumlu yaklasimindan ayrildigi goriilen son kararlaridir. ...
105. Ozetle, Komiser, birlikte ele alindiginda insan haklari ihlallerine karsi etkili bir ¢o-
zim yolu olarak Anayasa Mahkemesi bireysel basvuru prosedurinin gelecegini tehlikeye
atacak bircok gelisme oldugunu dustinmektedir..”

14. https.//yasambellekozgurluk.org/wp-content/uploads/2021/04/CezaYargilamasinda-
AyrimcilikRaporu.pdf (Ceza Yargilamasinda Ayrimcilik Raporu)

15. Ceza Yargilamasinda Ayrimcilik Raporu. s.25.

16. Adli istatistiklere gore, sadece 2021 yilinda Savcilik tarafindan terdr suglamasiyla
6.641 dava agildi.Alinan diger kararlarin yani sira, savciliklar tarafindan terdr suglamasiy-
la ilgili 25.448 karar verildi. 2021HiZMETEQZELKITAP17 baskiya hazir.indd (adalet.gov.tr)
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NOTES

1.See the web page of the Association: https://yasambellekozgurluk.org/

2.https://hudoc.exec.coe.int/eng?i=DH-DD(2022)474E

3.Harun Saglam decision of the Constitutional Court, First Section, dated July 22nd, 2020, application number 2016/80686.

4. Ali Tpekli and Others decision of the Plenary Assembly of the Constitutional Court, dated January 22nd, 2021, application number
2017/30997; Similarly Mervan Sungur decision of the Constitutional Court, First Section, dated March 15nd, 2022, application num-
ber 2018/14046; Fatma Betiil Orer decision of the Constitutional Court, First Section, dated January 13nd, 2022, application number
2018/3573.

5.Selahattin Demirtas (6) decision of the Constitutional Court, Second Section, application number 2017/3357; Similarly, Mehmet Tuncay
decision of Constitutional Court, First Section, dated September 29th, 2020 application number 2017/8528; Figen Yiiksekdag Senoglu (2)
decision of the Constitutional Court, Second Section, dated July 09th, 2020, application number 2017/3366; Bekir Ozenir decision of the
Constitutional Court, Second Section, dated June 17th, 2020, application number 2016/18509

6. Ezgi Cirak, The Right to Trial within a Reasonable Time in Criminal Procedure Law, Master’s Thesis. Dokuz Eylul University Graduate
School Of Social Sciences Department of Public Law Human Rights Law Program. 2018.; Dr. AyseOzkan Duvan, Right to Trial Within A Rea-
sonable Time in the Individual Application Decisions, Ankara Universitesi Hukuk Fakiiltesi Dergisi 68 (I) 2019.287-336.; See also: http://
hudoc.exec.coe.int/eng?i=004-37140; http://hudoc.exec.coe.int/eng?i=004-37274.

7.Hanim Biisra Erdal decision of the Constitutional Court, First Section, application number 2017/35344; Similarly Orhan Patarya decision
of the Plenary Assemblyof the Constitutional Court, dated May 20nd, 2021, application number 2019/42695.

8.Mehmet Ali Pekgiizel decision of the Constitutional Court, Second Section, application number 2017/16053 ; Similarly Mustafa Kahra-
man decision of the Constitutional Court, First Section, dated October 15nd, 2021, application number 2017/7090.

9.CommDH (2020)1 / February 19th 2020 / / acl_seccommhr_rw_world_ro

Report on the visit to Turkey, from 1 to 5 July 2019, by Dunja Mijatovic, the Council of Europe Commissioner for Human Rights “...68. One of
the most problematic aspects of these changes is a series of limitations imposed on the right to a defense counsel,as well as very severe
restrictions to the client-lawyer privilege. The most important change in this respect is that meetings between lawyers and clients, both
detainees and convicts, can now be strictly limited in duration,monitored by a prison official (including for documents exchanged between
lawyer and client) and recorded in full. Human Rights Watch reports that this possibility, rather than being an exception, is in practice
widely applied and ‘has become the rule for FETO detainees. Lawyers consistently reported to the Commissioner that this makes it virtually
impossible to prepare a defense...”

10.Ali Alkaya and Others (2) decision of the Constitutional Court, First Section,dated November 7th,2019,application number 2016/12506.;
Similarly Ali Oguz (2) decision of the Constitutional Court, First Section, dated March 15th, 2022, application number 2019/2285.

11. Cahit Tamur and Others decision of the Constitutional Court, Second Section, application number 2018/12010. Similarly, Mehmet Ali
Ayhan (2) decision of the Constitutional Court, First Section, dated July 22nd, 2020, application number 2016/7967.

12. Criminal Procedure Law

13.CommDH(2020)1 / 19 February 2020 / / acl_seccommhr_rw_world_ro

Report on the visit to Turkey, from 1 to 5 July 2019, by Dunja Mijatovi¢, the Council of Europe Commissioner for Human Rights “..95. The
Commissioner thinks that there are currently four interconnected issues casting doubt on the effectiveness of the individual application
procedure to the Constitutional Court as a remedy for human rights violations in Turkey. These concern the tardiness of the Constitutional
Court in remedying serious human rights violations, the lower courts’ highly problematic attitude vis-a-vis the case-law of the Constitu-
tional Court, the extraordinary burden that this state of affairs put on the Constitutional Court,and finally recent judgments of the Consti-
tutional Court in which it appears to be departing from its previous, Convention-compliant approach... 105.In summary, the Commissioner
considers that there are many developments which taken together jeopardize the future of the individual application procedure before
the Constitutional Court as an effective remedy for human rights violations..”

14. https://yasambellekozgurluk.org/wp-content/uploads/2021/04/CezaYargilamasindaAyrimcilikRaporu.pdf (Report on Discrimination in
Criminal Procedure)

15.Report on Discrimination in Criminal Procedure, p. 25.

16. According to judicial statistics, 6.641 lawsuits were filed by the Prosecutor’s Office regarding terrorism charges in 2021 alone. Along
with the other decisions made, 25.448 decisions were made by the Prosecutor’s Offices related to terrorism charges. 2021HIZMETEOZEL-
KITAP17 baskiya hazirindd (adalet.gov.tr)
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